
 
  PBI No. 2021 - 11360 

 

 

 

 

 

Administering an 
Estate in PA:  

A Step-by-Step Guide 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Neither the Pennsylvania Bar Association nor the 

Pennsylvania Bar Institute render any legal, accounting 

or other professional services. The Association’s and the Institute’s 

programs and publications are designed solely to help attorneys 

maintain their professional competence. In dealing with specific legal 

matters, the attorney using PBA and PBI publications or orally 

conveyed information should always also research original sources 

of authority. 

 

COPYRIGHT 2021, THE PENNSYLVANIA BAR ASSOCIATION 

ALL RIGHTS RESERVED 

 
Pennsylvania Bar Institute, 5080 Ritter Road, Mechanicsburg, PA 17055-6903 

800/932-4637 OR 717/796-0804 • E-MAIL: info@pbi.org • WEBSITE: http://www.pbi.org 

mailto:info@pbi.org
http://www.pbi.org/


 
 

Administering an Estate in PA:  
A Step-by-Step Guide 

 
 
 

 

 

 

 

 

 

These materials were originally published in 2017 and are reprinted with permission from 

Administering an Estate in Pennsylvania: A Step-by-Step Guide – 9976. Copyright 2017 

Pennsylvania Bar Institute.  All Rights Reserved. 

 

 

  
 



 

 
 



iii

Pennsylvania Bar Association

Board of Governors
MAY 2021-2022 

OFFICERS

 President: Kathleen D. Wilkinson, Philadelphia County

 President-Elect: Jay N. Silberblatt, Allegheny County

 Vice President: Michael J. Mcdonald, Lackawanna County 
 Immediate Past President: Anne N. John, Fayette County

 Chair, House of Delegates: Jonathan D. Koltash, Dauphin County

 Secretary: Beverly H. Rampaul, Lancaster County

 Treasurer: James R. Antoniono, Westmoreland County

UNIT COUNTY
Melinda C. Ghilardi
Lackawanna County

GOVERNORS

MINORITY
Rodney R. Akers
Dauphin County

Philip H. Yoon
Philadelphia County

Jennifer S. Coatsworth
Philadelphia County

Jonathan M. Huerta
Northampton County

Lisa M. Benzie
Dauphin County 

John P. Pietrovito
Lycoming County

James P. Valentine
Luzerne County

Damon J. Faldowski
Washington County

John F. Alcorn
Jefferson County

Mary E. Schellhammer
Somerset County

Carolyn R. Mirabile
Montgomery County

Melissa Merchant-Calvert
Mercer County 

Kelly A. Mroz
Centre County

Lawrence R. Chaban
Allegheny County 

ZONE GOVERNORS

Chair, YLD
Paul D. Edger
Cumberland County

YLD OFFICERS

Chair-Elect, YLD
Patrice M. Turenne
Montgomery County

Immediate Past Chair, YLD
Colin J. O’Boyle
Montgomery County

WOMAN
Amy J. Coco
Allegheny County



iv



v 
  

 

Foreword 

When someone passes away, everything that person owned becomes his or her estate. In 

general terms, the process of administering a decedent’s estate involves collecting all assets, 

locating all creditors, paying all debts, paying all applicable taxes, and then distributing the 

remaining assets to the persons entitled to inherit under the decedent’s Will, or where there 

is no Will, under the laws of intestacy. 

This course takes you through the steps that are involved in the process of administering an 

estate from start to finish. 

We are especially grateful to our Course Planners and Faculty, Trisha Williams Hall, Esq. 

Connolly Gallagher LLP, Wilmington, and Elaine T. Yandrisevits, Esq., Antheil 

Maslow & MacMinn, LLP, Doylestown. They both have devoted significant time and 

effort developing the course and preparing written materials. They are described in the 

biographical section that follows.  

On behalf of all who will benefit from this program we express our sincere gratitude to all of 

our volunteers.  

Pennsylvania Bar Institute 

Beverly Hendry, Program Manager 

August 2021 

 

 

 

 

 

 



vi 
 

 

 

 

 



vii 
 

Biographies 

FACULTY 

Trisha Williams Hall, Esq. 

Ms. Hall is a partner with Connolly Gallagher LLP in Wilmington, Delaware. Her practice 

focuses on all aspects of estates and trusts, including estate planning, estate administration 

and counseling fiduciaries both individual and corporate. Ms. Hall is a fellow of the 

American College of Trust and Estate Counsel, AV Peer Review Rated by Martindale-

Hubbell, and has been recognized by The Best Lawyers of America. Chambers USA: High 

Net Worth has ranked Ms. Hall among Delaware's top Private Wealth practitioners. She is 

actively involved in the Delaware State Bar Association's Estates & Trusts Section, 

currently chairing the Section and the Definition of Issue and Fiduciary Access to Digital 

Accounts committees. She is a member of the Estate Planning Council of Delaware and the 

Wilmington Tax Group. Ms. Hall earned her J.D. from the University of Pittsburgh School 

of Law and her B.A. from Bryn Mawr College.  

Elaine T. Yandrisevits, Esq. 

Ms. Yandrisevits is an associate attorney with Antheil Maslow & MacMinn, LLP, in 

Doylestown, Pennsylvania, where she focuses her practice on estate planning for high net 

worth clients and their families, estate administration, special needs trusts, and 

guardianships, and Orphans’ Court matters. She is licensed to practice in Pennsylvania and 

New Jersey. Ms. Yandrisevits is a member of the Bucks County Bar Association and 

Pennsylvania Bar Association. She is also a member of the Bucks County Estate Planning 

Council, Lehigh Valley Estate Planning Council, Philadelphia Estate Planning Council, and 

the Drexel University Thomas R. Kline School of Law chapter of the American Inns of 

Court. Ms. Yandrisevits earned her undergraduate degree, cum laude, from the University 

of Delaware and her Juris Doctor from Drexel University Thomas R. Kline School of Law. 

Ms. Yandrisevits also holds an LL.M. in Taxation and Estate Planning Certificate from the 

Villanova University Charles Widger School of Law Graduate Tax Program.  

  



viii 
 

 



ix 
 

 

Summary of Contents 

 

Chapter One 
Initial Steps in Estate Administration ..................................................................................... 1 

Chapter Two 
Dealing with Estate Assets .........................................................................................................31 

Chapter Three 
Tax Returns................................................................................................................................... 79 

Chapter Four 
Fiduciary Litigation ................................................................................................................... 151 

Chapter Five 
Ethics ............................................................................................................................................. 173 

Chapter Six 
Complicated Issues ................................................................................................................... 193 

Chapter Seven 
Closing the Estate ....................................................................................................................... 211 

 

 

 

 

 

 

 

 

 

 



x 
 

 

 

 

 

 

 

 

 

 

 

 



xi 
 

 

Table of Contents 

. 

Chapter One 
Initial Steps in Estate Administration ..................................................................................... 1 

Elaine T. Yandrisevits, J.D., LL.M. 

 I. General Timeline of the Probate Process ...................................................................... 3 

 II. Overview of Important Terms ....................................................................................... 3  
A. Testate vs. Intestate................................................................................................ 3  
B. Probate vs. Nonprobate ......................................................................................... 4 

 III. Grant of Letters .............................................................................................................. 5  
A. Necessary Documents ............................................................................................ 5 
B. Manner and Place of Probate ................................................................................. 6 
C. Appointment of Personal Representative ............................................................. 8 
D. Short Certificates .................................................................................................. 10 
E. Small Estate Petition ............................................................................................ 10 
F. Revocable Trust and Pour Over Will ................................................................... 10  

 IV. Determining Beneficiaries ............................................................................................ 11   
A. Intestacy ................................................................................................................ 11 
B. Modification of Will by Circumstances ............................................................... 12 
C. Elective Share ........................................................................................................13 
D. Disclaimers ........................................................................................................... 14  

 V. Administrative Steps ..................................................................................................... 15  
A. Probate Notices ..................................................................................................... 15 
B. PA Estate Recovery Act ........................................................................................ 16 
C. Notification of Administrative Agencies ............................................................. 16 

Attachment: Probate Forms ........................................................................................ 17 

Chapter Two 
Dealing with Estate Assets .........................................................................................................31 

Section 1 
Dealing with Estate Assets ................................................................................................ 33 

Trisha W. Hall, Esq. 

 I. Dealing with Estate Assets........................................................................................... 35   
A. General Duties and Responsibilities ................................................................... 35 
B. Marshalling Estate Assets .................................................................................... 36 
C. Debts of the Estate ............................................................................................... 42 



xii 
 

Attachment: Dealing with Estate Assets (Slides) ................................................. 45 

Section 2 
Dealing with Estate Assets ................................................................................................ 57 

Elaine T. Yandrisevits, J.D., LL.M. 

 I. Marshalling and Valuing Estate Assets ....................................................................... 59   
A. 20 Pa. C.S. § 3311. ................................................................................................. 59  
B. Both the Pennsylvania Inheritance Tax Return and Federal Estate 

Tax Return ............................................................................................................ 59 
C. The Personal Representative Is Responsible ...................................................... 59 
D. Estate Account ...................................................................................................... 59 
E. Real Property ........................................................................................................ 60 
F. Tangible Personal Property ................................................................................. 60 
G. Safe Deposit Boxes ............................................................................................... 61 
H. Bank Accounts ...................................................................................................... 62 
I. Non-Probate Assets .............................................................................................. 62 

 II. Debts of the Estate ....................................................................................................... 66  
A. Payment of Creditor Claims ................................................................................. 66 
B. Insolvent Estates .................................................................................................. 70 

Attachment: PA REV-487: Entry into Safe Deposit Box to Remove 
a Will or Cemetery Deed .............................................................................................. 73 

Chapter Three 
Tax Returns................................................................................................................................... 79 

Elaine T. Yandrisevits, J.D., LL.M. 

 A. Pennsylvania Inheritance Tax Return (REV-1500) .................................................... 81   
a. Tax on the Transfer of Property ........................................................................... 81 
b. Must Be Filed when the Decedent Is ................................................................... 81 
c. Tax Rates .............................................................................................................. 81 
d. Due Within Nine (9) Months of the Date of Death ............................................. 81 
e. Property Is Valued as of the Date of Death ......................................................... 82 
f. Property Subject to Inheritance Tax Includes ..................................................... 82 
g. Property Not Subject to Inheritance Tax Includes ............................................. 83 
h. Deductions ............................................................................................................ 83 
i. A Supplemental REV-1500 .................................................................................. 83 
j. Payment Is Submitted to the Register of Wills ................................................... 84 
k. 72 Pa. C.S. § 9101-88 ............................................................................................ 84 

 B. Federal Estate Tax Return (IRS Form 706) ................................................................ 84  
a. Tax on the Gross Value ........................................................................................ 84 
b. Must Be Filed When ............................................................................................. 84 
c. Tax Rate Varies Depending on Value of the Estate ............................................ 84 
d. Due Within Nine (9) Months ............................................................................... 84 
e. Property Is Valued as of the Date of Death ......................................................... 84 
f. Property Subject to Tax Includes ......................................................................... 84 
g. Federal Estate and Gift Tax Lifetime Exemption ................................................ 85 
h. Marital Deduction ................................................................................................ 86 
i. Portability ............................................................................................................. 86 
j. 26 U.S. Code § 2001-58 ........................................................................................ 87 

 C. Income Tax Returns .................................................................................................... 87  



xiii 
 

a. Decedent’s Lifetime Income Tax Returns ........................................................... 87  
b. Fiduciary Income Tax Returns ............................................................................ 87 

 D. Inventory ...................................................................................................................... 87  
a. Provides Information to the Register of Wills .................................................... 87 
b. Due at the Time the Formal Account Is Filed ..................................................... 87 
c. Assets Are Valued as of the Date of Death .......................................................... 88 
d. The Register of Wills Uses the Inventory ............................................................ 88 

Attachments:  ................................................................................................................... 89 
A. REV-1500 Inheritance Tax Return Resident Decedent ............................................. 89  
B. Form 706 United States Estate (and Generation-Skipping Transfer) 

Tax Return.................................................................................................................. 105 
C. Internal Revenue Bulletin: 2017-26 ........................................................................... 131 
D. Inventory Forms ......................................................................................................... 137 
E. Prior Payments and Discount Computation ............................................................. 143 
F. Joe Dough Hypothetical ............................................................................................. 147 

Chapter Four 
Fiduciary Litigation ................................................................................................................... 151 

Amanda K. DiChello, Esq. 

 I. Recognizing the Standard of Care for Fiduciaries ..................................................... 153   
A. Prudent Person Standard .................................................................................... 153  
B. Specialized Skill or Expertise .............................................................................. 153 
C. Standard of Care Set Forth in Governing Instrument ....................................... 153 
D. Standard of Care for Trustees ............................................................................ 154 
E. Principal and Income Act .................................................................................... 157 
F. Additional Fiduciary Duties and Responsibilities ............................................ 159 

 II. Discharging the Fiduciary of Liability and Responsibility ....................................... 162  
A. Court Accounting and Adjudication .................................................................. 162  
B. Settlement Agreement ....................................................................................... 163  

 III. Breach of Fiduciary Duty and Surcharge Actions ..................................................... 163  
A. Burden of Proof .................................................................................................. 163 
B. Defense to Surcharge ......................................................................................... 164  

 IV. Surcharge in the Context of Fees ............................................................................... 165   
A. Reasonableness of Trustee Fees ........................................................................ 165  
B. Reduction, Elimination, and Surcharge of Trustee Fees .................................. 165 
C. Reasonableness of Executor Fees ...................................................................... 166 
D. Burden of Proof .................................................................................................. 166 
E. Reduction, Elimination, and Surcharge of Executor Fees ................................. 167 
F. Reasonableness of Counsel Fees......................................................................... 167 
G. Burden of Proof .................................................................................................. 169 
H. Reduction, Elimination, and Surcharge of Attorney’s Fees .............................. 169 
I. Duplication of Services: The Role of Fiduciary and Attorney .......................... 170 

 V. Fiduciary Removal Actions ........................................................................................ 170   



xiv 
 

 

Chapter Five 
Ethics ............................................................................................................................................. 173 

Elaine T. Yandrisevits, J.D., LL.M. 

 I. Representing the Personal Representative ................................................................ 175   
A. Rule 1.1 Competence ........................................................................................... 175 
B. Rule 1.2 Scope of Representation and Allocation of Authority Between 

Client and Lawyer ............................................................................................... 175 
C. Rule 1.3 Diligence ................................................................................................ 176 
D. Rule 1.4 Communication ..................................................................................... 176 
E. Hypotheticals ...................................................................................................... 177 

 II. Legal Fees .................................................................................................................... 179  
A. Rule 1.5 Fees ........................................................................................................ 179 
B. Johnson Estate .................................................................................................... 181 
C. LaRocca Estate ................................................................................................... 181 
D. Hypotheticals ..................................................................................................... 182  

 III. Dealing with Beneficiaries ......................................................................................... 183  
A. Rule 4.1 Truthfulness in Statements to Others ................................................. 183 
B. Rule 4.2 Communication with Person Represented by Counsel ...................... 183 
C. Rule 4.3 Dealing with Unrepresented Person ................................................... 184 
D. Rule 1.2 – Comment 11 ....................................................................................... 184 
E. Hypotheticals ..................................................................................................... 184 

 IV. Confidentiality ........................................................................................................... 185   
A. Rule 1.6 Confidentiality of Information ............................................................ 185 
B. Hypotheticals ..................................................................................................... 187 

Exhibit A: Sample Commissions .............................................................................. 189  

Chapter Six 
Complicated Issues ................................................................................................................... 193 

Elaine T. Yandrisevits, J.D., LL.M. 

 I. Ancillary Probate ....................................................................................................... 195   
A. The Register of Wills Only Has Jurisdiction ..................................................... 195 
B. If the Decedent Had Probate Property in Another State .................................. 195 
C. Property in Another State May Be Subject ........................................................ 195 
D. Real Property Located in Another State ............................................................ 195 

 II. Divorce ....................................................................................................................... 195  
A. If a Decedent Dies in the Process of Divorce ..................................................... 195 
B. Share of the Surviving Spouse ........................................................................... 195 
C. The Pennsylvania Domestic Relations Code Provides ...................................... 199 
D. Grounds for Divorce Must Be Both Met and Established ................................ 202 

 III. Unmarried Couples .................................................................................................... 202  
A. 23 Pa. C.S. § 1103. Common-Law Marriage ...................................................... 202 
B. Prior to January 1, 2005 .................................................................................... 203 
C. The Burden of Proof to Demonstrate a Common Law Marriage ..................... 203 
D. Proving the Existence of Verba in Praesenti .................................................... 203 

 IV. Disabled Beneficiaries ............................................................................................... 204   



xv 
 

A. An Adult Individual Is Considered Disabled ..................................................... 204 
B. Resource – and Income – Dependent Public Benefits ..................................... 204 
C. Special Needs Trusts .......................................................................................... 205 

 V. Minor Beneficiaries .................................................................................................... 206   
A. When the Bequest Is $25,000.00 or Less ......................................................... 206  
B. When the Bequest Is More than $25,000.00 ................................................... 207  

 VI. Wrongful Death and Survival Action Litigation ....................................................... 207  
A. Wrongful Death Action ...................................................................................... 207 
B. Survival Action ................................................................................................... 209 
C. Beneficiaries ....................................................................................................... 209 
D. Court Approval Is Necessary ............................................................................. 210 
E. Survival Action Funds ........................................................................................ 210 

Chapter Seven 
Closing the Estate ....................................................................................................................... 211 

Elaine T. Yandrisevits, J.D., LL.M. 

 I. Formal Accounting and Petition for Allowance ........................................................ 213   
A. 20 Pa. C.S. § 3501.1. Accounting by Personal Representative .......................... 213 
B. 20 Pa. C.S. § 3503. Notice to Parties in Interest ............................................... 213 
C. 20 Pa. C.S. § 3513. Statement of Proposed Distribution ................................... 213 
D. The Form of an Account Is Determined ............................................................ 214 

 II. Informal Accounting and Receipts and Releases ......................................................215  
A. Instead of Settling the Estate Formally ..............................................................215 
B. The Informal Account Lists ................................................................................215 
C. The Informal Account Should Be Accompanied ................................................215 
D. Upon Receipt of Signed Receipts and Releases .................................................215 
E. If One or More of the Beneficiaries Will Not Sign .............................................215 

 III. Status Report ..............................................................................................................215  
A. O.C. Rules 10.6. Status Report by Personal Representative ..............................215 

 IV. Distributions ............................................................................................................... 217   
A. Liability of Personal Representative ................................................................... 217 
B. Commission to the Personal Representative .................................................... 219 
C. Distributions to Beneficiaries ............................................................................ 220  

Attachment: Closing the Estate Exhibits .............................................................. 223 

 

 

 

 

 

 

 



xvi 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter One 

Initial Steps in Estate Administration 

Elaine T. Yandrisevits, J.D., LL.M.
Antheil Maslow & MacMinn, LLP
Doylestown

Updated 2021
1



2



Initial Steps in Estate Administration 

Elaine T. Yandrisevits, J.D., LL.M. 

 

I. General Timeline of the Probate Process 

II. Overview of Important Terms 

A. Testate vs. Intestate 

i. Testate – An estate where the decedent died having executed a 

Last Will and Testament naming an Executor and disposing of the 

decedent’s real and personal property. 

1. 20 Pa. C.S. § 2501. Who may make a will. 

Any person 18 or more years of age who is of sound mind 

may make a will. 

2. 20 Pa. C.S. § 2502. Form and execution of a will. 

Every will shall be in writing and shall be signed by the 

testator at the end thereof, subject to the following rules 

and exceptions: 

(1) Words following signature.--The presence of any 

writing after the signature to a will, whether written before 

or after its execution, shall not invalidate that which 

precedes the signature. 

(2) Signature by mark.--If the testator is unable to sign his 

name for any reason, a will to which he makes his mark 

and to which his name is subscribed before or after he 

makes his mark shall be as valid as though he had signed 

his name thereto: Provided, That he makes his mark in the 
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presence of two witnesses who sign their names to the will 

in his presence. 

(3) Signature by another.--If the testator is unable to sign 

his name or to make his mark for any reason, a will to 

which his name is subscribed in his presence and by his 

express direction shall be as valid as though he had signed 

his name thereto: Provided, That he declares the instrument 

to be his will in the presence of two witnesses who sign 

their names to it in his presence. 

ii. Intestate – An estate where the decedent did not execute a Last 

Will and Testament, or the Last Will and Testament executed by 

the decedent is not valid and cannot be admitted to probate by the 

Register of Wills.  

B. Probate vs. Nonprobate 

i. Probate – Assets that will pass to the beneficiaries identified by the 

Last Will and Testament or as determined by the laws of intestacy.  

1. Typically includes property titled only in the decedent’s 

individual name that does not have a beneficiary 

designation.  

2. Common examples: 

a. Checking and savings accounts 
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b. Sole ownership real property or the decedent’s 

interest in real property owned jointly as tenants-in-

common 

c. Automobiles 

d. Personal property  

ii. Nonprobate – assets that will pass either to the beneficiaries named 

in a properly-executed beneficiary designation or to a surviving 

joint owner.  

1. Nonprobate assets do not pass to the beneficiaries named in 

the Last Will and Testament.  

2. Common examples: 

a. Real property owned as tenants by the entireties or 

joint tenants with the right of survivorship 

b. IRAs/401Ks 

c. Life insurance 

d. Jointly-owned bank accounts  

III. Grant of Letters 

A. Necessary Documents 

i. Death Certificate 

ii. Last Will and Testament, if applicable 

iii. Names and contact information for the decedent’s heirs and 

immediate family members 

iv. Estimated value of assets that comprise the probate estate  
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B. Manner and Place of Probate 

i. 20 Pa. C.S. § 3131. Place of probate. 

The will of a decedent domiciled in the Commonwealth at the 

time of his death shall be probated only before the register of 

the county where the decedent had his last family or principal 

residence. If the decedent had no domicile in the 

Commonwealth, his will may be probated before the register of 

any county where any of his property is located. 

ii. 20 Pa. C.S. § 3132. Manner of probate. 

All wills shall be proved by the oaths or affirmations of two 

competent witnesses and 

(1) Will signed by testator.--In the case of a will to which the 

testator signed his name, proof by subscribing witnesses, if 

there are such, shall be preferred to the extent that they are 

readily available, and proof of the signature of the testator shall 

be preferred to proof of the signature of a subscribing witness. 

(2) Will signed by mark or by another.--In the case of a will 

signed by mark or by another in behalf of the testator, the proof 

must be by subscribing witnesses, except to the extent that the 

register is satisfied that such proof cannot be adduced by the 

exercise of reasonable diligence. In that event other proof of 

the execution of the will, including proof of the subscribers' 

signatures, may be accepted, and proof of the signature of a 
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witness who has subscribed to an attestation clause shall be 

prima facie proof that the facts recited in the attestation clause 

are true. 

iii. 20 Pa. C.S. § 3132.1. Self-proved wills. 

(a) Proof.--Unless there is a contest with respect to the validity 

of the will, or unless the will is signed by mark or by another as 

provided in section 2502 (relating to form and execution of a 

will), an affidavit of witness made in conformity with this 

section shall be accepted by the register as proof of the facts 

stated as if it had been made under oath before the register at 

the time of probate. 

(b) Acknowledgment and affidavits.--An attested will may at 

the time of its execution or at any subsequent date be made 

self-proved by the acknowledgment thereof by the testator and 

the affidavits of the witnesses, each made before an officer 

authorized to administer oaths under the laws of this 

Commonwealth or under the laws of the state where execution 

occurs, or made before an attorney at law and certified to such 

an officer as provided in subsection (c) and evidenced, in either 

case, by the officer's certificate, under official seal, attached or 

annexed to the will. A separate affidavit may be used for each 

witness whose affidavit is not taken at the same time as the 

testator's acknowledgment.  
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C. Appointment of Personal Representative 

i. Testate estates 

1. 20 Pa. C.S. § 3155. Persons entitled. 

(a) Letters testamentary.--Letters testamentary shall be 

granted by the register to the executor designated in the 

will, whether or not he has declined a trust under the 

will. 

2. The Executor named in the Will may seek appointment by 

the Register of Wills. 

3. If a successor named in the Will is going to serve, the 

proposed Executor must obtain a Renunciation from the 

first named Executor in order to serve.  

4. May require a bond, although most Wills waive this 

requirement.  

ii. Intestate estates 

1. 20 Pa. C.S. § 3155. Persons entitled. 

(b) Letters of administration.--Letters of administration 

shall be granted by the register, in such form as the case 

shall require, to one or more of those hereinafter 

mentioned and, except for good cause, in the following 

order: 

(1) Those entitled to the residuary estate under the 

will. 
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(2) The surviving spouse. 

(3) Those entitled under the intestate law as the 

register, in his discretion, shall judge will best 

administer the estate, giving preference, however, 

according to the sizes of the shares of those in this 

class. 

(4) The principal creditors of the decedent at the 

time of his death. 

(5) Other fit persons. 

(6) If anyone of the foregoing shall renounce his 

right to letters of administration, the register, in his 

discretion, may appoint a nominee of the person so 

renouncing in preference to the persons set forth in 

any succeeding paragraph. 

(7) A guardianship support agency serving as 

guardian of an incapacitated person who dies during 

the guardianship administered pursuant to 

Subchapter F of Chapter 55 (relating to 

guardianship support). 

(8) A redevelopment authority formed pursuant to 

the act of May 24, 1945 (P.L.991, No.385), known 

as the Urban Redevelopment Law. 
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2. If only one individual in a class of entitled persons wishes 

to serve as Administrator, that individual must obtain 

Renunciations from all other members of the class.  

3. May require a bond if not a resident of Pennsylvania.  

D. Short Certificates 

i. Letters Testamentary or Letters of Administration denote that an 

estate has been opened and list the personal representative who 

may act on behalf of the estate.  

ii. Short certificates include the same information, but are in a format 

more easily distributed to third parties dealing with the personal 

representative.  

E. Small Estate Petition 

i. If a decedent died with less than $50,000.00 of personal property, 

any party in interest may petition the Orphans’ Court to direct the 

distribution of the estate.  

ii. Debts and inheritance tax must still be paid.  

iii. Real property cannot be distributed under a Small Estate Petition.  

iv. 20 Pa. C.S. § 3102.  

F. Revocable Trust and Pour Over Will 

i. Some individuals may choose to execute a Revocable Trust during 

their lifetimes as a “will substitute.” 
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ii. Any property titled to the Revocable Trust during life is 

nonprobate property, and the Successor Trustee will be responsible 

for its management and distribution.  

iii. If any property remains in the name of the decedent at death (not 

titled to the Revocable Trust), an estate must be opened and an 

Executor appointed to handle this property.  

iv. A Pour Over Will may provide that any assets in the decedent’s 

name at death are to be distributed to the Revocable Trust, and 

then further managed and distributed under the terms of the Trust.  

IV. Determining Beneficiaries 

A. Intestacy 

i. If the decedent did not have a Will, or if there is property that is 

not effectively distributed under the Will, the property will pass to 

the beneficiaries as determined by the intestacy laws.  

ii. Distribution 

1. Share of the surviving spouse: 

a. If the decedent is not survived by issue or parents, 

the surviving spouse receives the entire estate.  

b. If the decedent is survived by parents, the surviving 

spouse receives the first $30,000.00 plus one-half of 

the balance of the estate.  

c. If the decedent is survived by issue, all of whom as 

the issue of the surviving spouse, the surviving 
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spouse receives the first $30,000.00 plus one-half of 

the balance of the estate. 

d. If the decedent is survived by issue, at least one of 

whom is not the issue of the surviving spouse, the 

surviving spouse receives one-half of the balance of 

the estate.  

2. Shares of others: 

a. Issue 

b. Parents 

c. Siblings or their issue 

d. Grandparents 

e. Uncles, aunts, their issue, and grandchildren 

f. Commonwealth of Pennsylvania  

3. 20 Pa. C.S. § 2102-03 

B. Modification of Will by Circumstances 

i. Divorce 

1. Any provision in a Will for a spouse is void if: 

a. The decedent dies after obtaining a divorce from 

that spouse; or 

b. The decedent dies in the middle of divorce 

proceedings after grounds for divorce have been 

established, but no divorce decree has been entered.  
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2. Unless the Will indicates that the provisions for the spouse 

are intended to survive the divorce.  

ii. Marriage 

1. If a decedent executes a Will, marries, then later dies, the 

surviving spouse is entitled to receive the share the spouse 

would be entitled to under the intestacy laws.  

2. Unless the Will gives a larger share to the spouse than he or 

she would be entitled to under intestacy or the Will 

indicates that it was executed in contemplation of marriage.  

iii. Afterborn Children 

1. If a decedent’s Will makes no provisions for a child born 

after the execution of the Will, such child is entitled to 

receive the share of property the child would be entitled to 

if the decedent died unmarried and intestate.  

2. The share for the afterborn child is calculated using only 

the assets not passing to the surviving spouse.  

3. Unless the Will indicates that the omission of any afterborn 

children is intentional.  

iv. 20 Pa. C.S. § 2507 

C. Elective Share 

i. When a married person dies, the surviving spouse has the right to 

elect to receive up to one-third of the decedent’s property. 
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ii. Property not subject to election (unless such property passes as part 

of the probate estate): 

1. Any property conveyed with the express joinder or consent 

of the surviving spouse.  

2. Life insurance. 

3. Interests in any employer-established pension, profit-

sharing, stock bonus, deferred compensation, disability, 

death benefit, or other such plan.  

4. Property passing under a power of appointment that the 

decedent exercised or failed to exercise.  

iii. The surviving spouse must claim the elective share in a writing 

filed with the Orphans’ Court within six months of the decedent’s 

date of death or the appointment of the personal representative, 

whichever is later.  

iv. 20 Pa. C.S. § 2201-11 

D. Disclaimers 

i. Any beneficiary may choose to disclaim his or her interest in the 

estate.  

ii. If a beneficiary disclaims, that beneficiary is treated as having 

predeceased the decedent.  

iii. This disclaimer must: 

1. Describe the interest disclaimed; 

2. Declare the exercise of the disclaimer; and 
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3. Be signed by the disclaimant.  

iv. The disclaimer must be filed with the Orphans’ Court.  

v. 20 Pa. C.S. § 6201-07 

V. Administrative Steps 

A. Probate Notices 

i. The personal representative must provide written notice of the 

opening of an estate and the appointment of the personal 

representative within three (3) months of appointment.  

ii. This notice must be sent to: 

1. For testate estates, all beneficiaries named under the Will; 

2. The decedent’s surviving spouse and children, whether or 

not they are named under the Will as beneficiaries; 

3. For intestate estates, all intestate beneficiaries;  

4. The parent or legal guardian of the estate of a minor 

beneficiary; 

5. The legal guardian of the estate of an adjudicated 

incapacitated beneficiary; and  

6. The Attorney General of the Commonwealth of 

Pennsylvania if a charity has a beneficial interest in excess 

of $25,000.00.  

iii. The personal representative must certify to the Register of Wills 

that this notice has been sent within ten (10) days.  

iv. Orphans’ Court Rule 10.5 
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B. PA Estate Recovery Act 

i. The Department of Human Services (DHS) has a claim for 

reimbursement for all Medical Assistance provided to residents of 

Pennsylvania from the time they are fifty-five (55) years of age 

until their deaths.  

ii. If a decedent is older than age fifty-five (55) at the time of his or 

her death, the personal representative must notify DHS of the death 

and ask that DHS provide the estate with its claim.  

iii. Pennsylvania Code § 258.1-258.14 

C. Notification of Administrative Agencies  

i. The personal representative must be sure to notify all other 

administrative agencies of the decedent’s death. 

1. Social Security Administration 

2. Veterans’ Affairs 
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I. Dealing with Estate Assets 

 

 A.  General Duties and Responsibilities 

 

  1. General Duty.  A personal representative has a duty to marshal and 

preserve the assets of an estate: 

 

A decedent's personal representative is under a duty to take custody of 

the estate and administer it in such a way as to preserve and protect the 

property for distribution to the proper persons within a reasonable 

time.  In the discharge of this duty, he is regarded as a fiduciary and is 

held to the highest degree of good faith.  Moreover, he will be required 

to exercise the care and diligence which prudent persons ordinarily 

exercise in their own affairs.  A personal representative who fails to 

use common skill and ordinary business caution may be held liable for 

losses to the estate which result therefrom.  In re: Kurkowski’s Estate, 

409 A.2d 357, 361 (Pa. 1979). 

 

  2. Statutory Authority.  In carrying out this duty, a personal representative is 

authorized to take possession of the real and personal property of an estate, per PEF Code § 

3311(a): 

 

A personal representative shall have the right to and shall take 

possession of, maintain and administer all the real and personal estate 

of the decedent, except real estate occupied at the time of death by an 

heir or devisee with the consent of the decedent.  He shall collect the 

rents and income from each asset in his possession until it is sold or 

distributed, and, during the administration of the estate, shall have the 

right to maintain any action with respect to it and shall make all 

reasonable expenditures necessary to preserve it.  The court may direct 

the personal representative to take possession of, administer and 

maintain real estate so occupied by an heir or a devisee if this is 

necessary to protect the rights of claimants or other parties.  Nothing in 

this section shall affect the personal representative's power to sell real 

estate occupied by an heir or devisee. 

 

  3. Responsibility to Value Assets.  While marshalling the property of an 

estate, the personal representative must also obtain or determine the value of the property for the 

purposes of filing an inventory of the decedent’s probate estate with the Register of Wills, filing 

the Pennsylvania inheritance tax return, accounting to the beneficiaries, and, as needed, filing a 

Federal estate tax return.   

 

  (a) Inventory.  Pennsylvania requires that a personal representative file 

an inventory of all property owned by a decedent at the time of her death, except real property 

not located in Pennsylvania at the earlier of when the inheritance tax return is due (nine months 
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from date of death without extension) or when the accounting is filed which inventory must 

show the fair market value of each asset.  PEF Code §§ 3301 and 3302.   

 

  (b) Inheritance tax.  Pennsylvania imposes a tax on the transfer of 

property of a Pennsylvania resident by will or intestacy and on the transfer of real and tangible 

personal property located in Pennsylvania of a non-Pennsylvania resident by the laws of another 

jurisdiction.  Tax Reform Code of 1971, P.L. 6, No. 2, § 2107(a) and (b).  Generally, property 

subject to the inheritance tax is to be valued according to federal estate tax regulations.  Tax 

Reform Code of 1971, P.L. 6, No. 2, §§ 2121(c).  (See below for federal estate tax regulations.) 

 

  (c) Federal estate tax.  Federal law imposes a tax on the transfer of the 

taxable estate of every citizen or resident of the U.S. under I.R.C. § 2001(a), after the exclusion 

of the first $10,000,000, as adjusted annually for inflation per I.R.C. § 2010(a) and (c)(3).  

Additionally, an estate tax return may be filed by a surviving spouse to claim any unused 

exemption amount of the deceased spouse under I.R.C. § 2010(c)(4) and (5).  Generally, federal 

estate tax regulations provide that the value to be used be the fair market value of property, 

defined as “the price at which the property would change hands between a willing buyer and a 

willing seller, neither being under any compulsion to buy or to sell and both having reasonable 

knowledge of relevant facts.”  Treas. Reg. § 20.2031-1(b). 

 

 B. Marshalling Estate Assets 

 

  1. Identify the Assets of the Decedent 

 

   (a)   Review the decedent’s own records, for example, spreadsheets, 

brokerage and bank statements, credit card statements (for payments on storage facilities, etc.), 

deeds, invoices (for storage or safe deposit fees), and checkbooks. 

 

   (b) Contact the decedent’s other advisors for information (accountant, 

financial planner, insurance agent, and investment advisor).   

 

   (c) Review the last three years of the decedent’s income tax returns, in 

particular schedules B (interest and ordinary dividends) and D (capital gains and losses). 

 

   (d) Have the decedent’s mail forwarded to the personal representative 

and review all statements, dividend and pension checks, and invoices for at least six months. 

 

   (e) If authorized to do so, have personal representative review 

decedent’s computer, tablet or phone for folders or apps that may contain financial information.1   

 
1 20 Pa. C.S.A. § 3907.  Disclosure of content of electronic communications of deceased user. 

If a deceased user consented to or a court directs disclosure of the content of electronic communications of 

the user, the custodian shall disclose to the personal representative of the estate of the user the content of an 

electronic communication sent or received by the user if the personal representative gives the custodian: 

(1)  a written request for disclosure in physical or electronic form; 

(2)  a certified copy of the death certificate of the user; 

(3)  a certified copy of the letters; 
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   (f) Conduct a title search for interests in real property. 

 

   (g) Determine whether litigation regarding the manner of decedent’s 

death is warranted. 

 

   (h) When notifying financial institutions about known accounts, 

request information about any others. 

 

   (i) Check unclaimed property website. 

 

(j) Review all business records. 

 

   (k) Review all prior gift tax returns.  Transfers made within one year 

of the date of death without valuable and adequate consideration in money or money’s worth in 

excess of $3,000 are taxable on the Pennsylvania inheritance tax return.  Tax Reform Code of 

1971, P.L. 6, No. 2, § 2107(c)(1) and (3).2  Similarly, for federal estate tax purposes, transfers 

made within three years of death are includable in the taxable estate under I.R.C. § 2035(a). 

 

  2. Determine Rights and Responsibilities of Personal Representative to 

Property 

 

   (a) The duty discussed above that a personal representative has to take 

possession of and preserve the property of the estate only applies to probate property, i.e., that 

which was in decedent’s name alone at the time of death, tenant in common interests and any 

assets payable to the estate.3 

 
(4)  unless the user provided direction using an online tool, a copy of the user's will, trust, power of attorney 

or other record evidencing the user's consent to disclosure of the content of electronic communications; and 

(5)  if requested by the custodian: 

(i)  any number, username, address or other unique subscriber or account identifier, assigned by 

the custodian to identify the user's account; 

(ii)  evidence linking the account to the user; or 

(iii)  a finding by the court that: 

(A)  the user had a specific account with the custodian, identifiable by the information 

specified in subparagraph (i); 

(B)  disclosure of the content of electronic communications of the user would not violate 

18 U.S.C. Ch. 121 (relating to stored wire and electronic communications and transactional 

records access), section 222 of the Communications Act of 1934 (48 Stat. 1064, 47 U.S.C. § 222) 

or other applicable law; 

(C)  unless the user provided direction using an online tool, the user consented to 

disclosure of the content of electronic communications; or 

(D)  disclosure of the content of electronic communications of the user is reasonably 

necessary for administration of the estate. 
2  In addition to the gift tax returns, the decedent’s financial statements and checkbooks will also need to be 

reviewed for gratuitous transfers made within one year of date of death because only gifts over the federal gift tax 

annual exclusion amount of $14,000 require a return. 
3 20 Pa. C.S.A. § 3908.  Disclosure of other digital assets of deceased user. 

(a)  Obligations of representative.--Unless the user prohibited disclosure of digital assets or the court directs 

otherwise, a custodian shall disclose to the personal representative of the estate of a deceased user a catalog of 
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   (b) However, see discussion above regarding the personal 

representative’s responsibility to file a Pennsylvania inheritance tax return4, and possibly, a 

Federal estate tax return, which will require values of taxable non-probate property.  This 

includes, for example, the decedent’s interest in jointly titled property and accounts, retirement 

accounts that are payable to a beneficiary other than the estate, and for federal estate tax, life 

insurance proceeds (by requesting an IRS Form 712 – Life Insurance Statement from the 

insurance carrier).  For Pennsylvania inheritance tax, the personal representative may elect for 

transferees of non-probate property to be billed separately for the tax due.  Tax Reform Code of 

1971, P.L. 6, No. 2, § 2136(b). 

  

  3. Real Property 

 

   (a) If no one is living in the real property of the decedent, have the 

personal representative change the locks to prevent others who may have keys from entering. 

 

 
electronic communications sent or received by the user and any digital assets other than the content of electronic 

communications of the user, if the personal representative gives the custodian: 

(1)  a written request for disclosure in physical or electronic form; 

(2)  a certified copy of the death certificate of the user; 

(3)  a certified copy of the letters; and 

(4)  if requested by the custodian: 

(i)  any number, username, address or other unique subscriber or account identifier assigned by the 

custodian to identify the user's account; 

(ii)  evidence linking the account to the user; 

(iii)  an affidavit by the personal representative stating that disclosure of the user's digital assets is 

reasonably necessary for administration of the estate; or 

(iv)  a finding of the court that: 

(A)  the user had a specific account with the custodian identifiable by the information 

specified in subparagraph (i); or 

(B)  disclosure of the user's digital assets is reasonably necessary for administration of the 

estate. 

(b)  Finding of the court.--For the purposes of disclosure to the personal representative of the estate of a 

deceased user of a catalog of electronic communications, the issuance of letters testamentary or letters of 

administration to the personal representative by a register under section 901 (relating to register's jurisdiction) shall, 

unless otherwise provided by rules of court or a court order, have the same force and effect as a finding of the court 

under subsection (a)(4)(iv) and section 3916(e) (relating to custodian compliance and immunity), if the personal 

representative: 

(1)  files with the register an affidavit subject to penalties under 18 Pa.C.S. § 4904 (relating to unsworn 

falsification to authorities) setting forth the information required by subsection (a)(4)(i), (ii) and (iii) regarding 

records of electronic communications in the custody or control of the custodian; and 

(2)  upon request, provides to the custodian a copy of the affidavit bearing evidence of filing with the 

register. 

(c)  Form of affidavit.--The affidavit required by subsection (a)(4)(iii) or (b)(1) may be provided by: 

(1)  an averment in the petition under section 3153 (relating to contents of petition) or the affidavit under 

section 3154 (relating to affidavit and oath); or 

(2)  a supplement to the petition under section 3153 or the affidavit under section 3154 which is filed with 

and sworn before the register. 
4  “The personal representative of the estate of the decedent as to property of the decedent administered by him and 

additional property which is or may be subject to inheritance tax of which he shall have or acquire knowledge” shall 

make a return.  Tax Reform Code of 1971, P.L. 6, No. 2, § 2136(a). 
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   (b) Notify property and casualty insurer of death so that policy will 

cover the estate in the event of an occurrence. 

 

   (c) Continue essential utilities, for example, heat and electricity to 

avoid damage, for example, burst pipes, and to maintain property for sale or distribution. 

 

   (d) Remove and secure any tangible personal property that would 

attract criminals or that would likely result in accusations of theft among beneficiaries, such as, 

valuables, guns and ammunition, and prescription medications. 

 

   (e) There is no need to transfer the real property into the name of the 

estate if it is to be sold or distributed within a reasonable amount of time. 

 

   (f) If the property will be sold within a reasonable amount of time, the 

sale price can be used as the date of death value for the inventory and tax returns.  If the property 

will not be sold, an appraisal will be needed for a Federal estate tax return.  If no Federal estate 

tax return will be required, the value reported on the inventory and Pennsylvania inheritance tax 

return can be the assessed value multiplied by the common level ratio. 

 

   (g) See above discussion at A.2 regarding authority of personal 

representative to take possession of real property from an heir or devisee.  For others, an 

ejectment action may be appropriate. 

 

  2. Tangible Personal Property  

 

   (a) Located in a safe deposit box.  To access a safe deposit box and 

remove any contents: 

 

    i. arrangements may be made with the financial institution for 

an employee to supervise the entry and attest to an inventory of the box’s contents prior to their 

removal.  An original and one copy of the inventory will then be filed with the Register of Wills.  

61 Pa. Code §§ 93.31 and 93.33.   

 

    ii. with a representative of the Department of Revenue present 

who then attests an inventory of the box’s contents. 61 Pa. Code § 93.34. 

 

    iii. by order of court, under supervision as the court directs, 

with an inventory that has been attested to by an employee of the financial institution.  61 Pa. 

Code § 93.35. 

 

    iv. with notice having first been given to the Department of 

Revenue by certified mail, the local office of the Department of Revenue, and the financial 

institution where the box is located, specifying the date of entry (at least 7 days after mailing 

notice) and place where the box is located.  61 Pa. Code § 93.41 

 

   (b) Located in a residence or storage facility. 
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   (c) Valuation – contact an appraiser - either an estate appraiser or a 

specialty appraiser, if needed. 

 

   (d) Automobiles or other motor vehicles should be secured, kept in 

working condition and insured. 

 

   (e) Guns and ammunition must be handled carefully.  They should be 

secured in a secure and dry location, and possibly insured.  Different types of guns and weapons 

have different rules that apply to their transfer.  Consider working with a local Federal Firearms 

Licensee to value and transfer any guns and weapons to ensure that the transferee is not a 

prohibited person. 

 

   (f) Coin collections and gold and silver bullion and bars are 

considered tangible personal property, not intangible personal property.  In re Macfarlane’s 

Estate, 459 A.2d 1289 (Pa. Super. Ct. 1983). 

 

   (g) After identifying, inventorying and valuing tangible personal 

property, it may be distributed to beneficiaries, sold or donated in accordance with the terms of 

the will. 

 

  3. Intangible Assets 

 

   (a) Before transferring any income-producing assets, the personal 

representative will need to obtain a taxpayer identification number for the estate by completing 

IRS Form SS-4 (which can be done online at https://www.irs.gov/businesses/small-businesses-

self-employed/apply-for-an-employer-identification-number-ein-online). 

 

   (b) Bank and brokerage accounts.  Contact financial institutions to 

request date-of-death values of any assets and either retitling of the accounts into the name of the 

estate, or liquidation of the accounts payable to the estate.   This request will likely need to be 

accompanied by a death certificate and a short certificate (and if the attorney is making the 

request rather than the personal representative directly, an authorization by the personal 

representative).   

 

    i. A DOR Form 516 – Request for Waiver or Notice of 

Transfer may also be required.  PEF Code § 6411(a):  
 

No corporation, financial institution, broker or similar 

entity shall transfer on its books or issue a new certificate 

for any share of its capital stock, its registered bonds, a 

security or a security account, belonging to or standing in 

the name of a resident decedent, belonging to or standing in 

the joint names of a resident decedent and one or more 

persons, held in trust by or for a resident decedent or in a 

beneficiary form indicating that a resident decedent was the 
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present owner or became the owner upon the death of 

another, unless the inheritance tax upon the transfer has 

actually been paid, or the written consent of the Secretary 

of Revenue, or its designee, is first secured, or there is 

presented to it an affidavit of the personal representative or 

heir of the decedent, or his or their attorney, that the 

decedent was a nonresident at the time of his death, or that 

the person in whose name said security, security account, 

shares of registered bond stands jointly with the decedent 

by right of survivorship was the spouse of the decedent at 

the time of death and that the ownership in or designation 

of such spouse was not created within one year before the 

decedent's death, or written notification of the transfer is 

given to the Secretary of Revenue within ten days of the 

transfer as provided in subsection (d). 

 

   (c) Certificated stock.   

 

    i. Determine if the company still exists, whether the stock has 

any value, and how many shares were owned by the decedent.   

 

    ii. Stock certificates will need to be located, and retitled into 

the name of the estate with signatures Medallion guaranteed.  If stock certificates cannot be 

located, the company will charge a lost certificate fee.  The certificates will need to be returned 

to the company or its transfer agent along with any forms the company or transfer agent may 

require, which at a minimum will include an Affidavit of Domicile and Substitute W-9. 

 

 

   (d) Closely-held entities. 

 

    i. Determine if the company still exists, whether the stock or 

interest has any value, and how many shares or what percentage interest the decedent owned. 

 

    ii. Determine if the shares or interest are certificated or book 

entry.  If certificated, locate certificates.   

 

    ii. Locate and review any governing documents (articles of 

incorporation, bylaws, partnership agreement, LLC operating agreement, shareholders 

agreement, buy-sell or succession agreement, etc.) to determine what is to happen with the 

decedent’s interest in the entity upon his or her death (redemption by company, purchase by 

other shareholders/members/partners) and begin process. 

 

    iv. Unless a third party will be purchasing shares or interest at 

fair market value, obtain an appraisal of the decedent’s interest. 
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    v. If the decedent owned all or a controlling interest in the 

entity, determine whether the personal representative is authorized in the will to continue 

operating the business.  If there is no authority in the will, the personal representative will need 

to petition for authority under PEF Code § 3314. 

  

   (e) Refunds. 

 

   (f) Cash in wallet, purse or other locations. 

 

 C. Debts of the Estate 

 

  1. Legal Advertising 

 

   (a) A personal representative may distribute an estate without the 

filing and audit or confirmation of an account without liability to creditors of the estate for doing 

so unless the claim is made known to the personal representative within one year from the first 

complete advertisement of the grant of letters to the personal representative.  PEF Code § 3532.  

The first complete advertisement is the date upon which the first of the two required 

advertisements has run for three weeks. 

 

   (b) PEF Code § 3162(a) sets forth the requirement for advertising the 

grant of letters: 

 

The personal representative, immediately after the grant of 

letters, shall cause notice thereof to be given in one 

newspaper of general circulation published at or near the 

place where the decedent resided or, in the case of a 

nonresident decedent, at or near the place where the letters 

were granted, and in the legal periodical, if any, designated 

by rule of court for the publication of legal notices, once a 

week for three successive weeks, together with his name 

and address; and in every such notice, he shall request all 

persons having claims against the estate of the decedent to 

make known the same to him or his attorney, and all 

persons indebted to the decedent to make payment to him 

without delay. 

 

 

  2. Notice to Department of Human Services.  PEF Code § 3393 requires 

notice to the Department of Revenue or other political subdivision when Pennsylvania or a 

political subdivision thereof has a claim for maintaining in an institution a person who has died 

in the institution within three months after the grant of letters. 

 

  3.  Other than those claims that are sent to the personal representative or filed 

with the Register of Wills after the legal advertisement has run, debts can be identified in much 

the same way as assets, and often will be discovered while working to identify assets. 
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  4. Insolvent Estates.   

 

   (a) Pennsylvania sets forth an order of priority of how claims of 

creditors are to be paid if an estate is insolvent at PEF Code § 3392, as follows: 

 

• claims of the United States; 

• costs of administration;  

• the family exemption; 

• costs of decedent’s funeral and burial and medical expenses 

incurred in the last 6 months before death; 

• the cost of a gravemarker; 

• rent for the decedent’s residence incurred in the last 6 months 

before death; 

• claims of the Commonwealth and its subdivisions; and 

• any other claims.   

 

  (b) If an estate is insolvent, the personal representative may need to negotiate 

with creditors to satisfy their claims for less than the full amount. 
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Trisha W. Hall

Administering an Estate in 
Pennsylvania: 

A Step by Step Guide
Dealing with Estate Assets

PBI ‐ August 17, 2021

• “duty to take custody of the estate and administer it in 
such a way as to preserve and protect the property for 
distribution”

• “regarded as a fiduciary and is held to the highest 
degree of good faith”

• failure “to use common skill and ordinary business 
caution may be held liable for losses”

• In re: Kurkowski’s Estate, 409 A.2d 357, 361 (Pa. 1979).

General Duties and Responsibilities
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• In addition to the duty to marshal assets, a personal 
representative must obtain values of probate and non‐
probate property for:

• Inventory (probate only)

• Pennsylvania Inheritance Tax Return

• Except for life insurance and joint property 
owned between spouses

• Federal Estate Tax Return (if over $11.7 million or 
electing portability)

• Basis Reporting

• Business Succession

• Other

General Duties and Responsibilities

• Marshaling Probate Assets

• Identify

• Determine Rights and Responsibilities

• Probate v. non‐probate

• Taxable (federal and state) v. non‐taxable

• Secure and Insure

• Liquidate

General Duties and Responsibilities
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• Debts of the Estate

• Legal Advertisement

• Order of Priority Among Creditors

General Duties and Responsibilities

The picture can't be displayed.
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Case Study:  Death of Spouse

Assets:
• Joint Checking 
• Joint Savings 
• IRA 
• Life Insurance 
• Joint Residence (Tenancy by the Entirety)
• Joint Tangibles

Debts:
• Joint Credit Card
• Mortgage
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Case Study:  Death of Spouse
Marshaling Assets
• Surviving spouse provides statements and most recent income 

tax return
• Joint Checking and Savings

• Spouse to report death to financial institution, provide 
death certificate

• IRA 
• Spouse to notify custodian, provide death certificate and 

paperwork to transfer
• Life Insurance 

• Spouse to notify insurance company, provide death 
certificate and complete claim forms

• Joint Residence 
• No need to do anything

• Joint Tangibles
• No need to do anything

Case Study:  Death of Spouse

Handling debts
• No probate, no revocable trust = no legal advertisement 

required
• Both debts of decedent were joint with surviving spouse, 

therefore surviving spouse still obligated
• Spouse to notify credit card company and mortgage 

company of death, provide death certificate
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Case Study:  Death of Spouse

• PA Inheritance Tax Return Will be Required
• IRA will be only asset reported – will need date of death 

value

• Federal Estate Tax Return May be Warranted
• To carry over decedent’s unused exemption amount to 

surviving spouse’s estate – will need to include all assets, 
but may use estimated values

Case Study:  Death of Family Friend

Marshaling Assets
Step 1 ‐ Identify
• Notify post office and have mail forwarded to 

executor
• Go through personal papers at residence to locate 

bank statements, bills, premium notices, insurance 
policies, tax returns, beneficiary designations

• If authorized, review computer or tablet for tax 
returns, financial summaries, account information

• Contact financial advisor, accountant and other third 
parties who may have information
• If cannot locate tax returns and decedent didn’t use an accountant, 

file IRS Form 4506 (Request for Copy of Tax Return)
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Case Study:  Death of Family Friend
Marshaling Assets
Step 2 ‐ Gather

• Bank of Bedrock Savings
• First Stone National MMA
• Limestone, Inc. Stock – Lost Certificates
• Safe deposit box
• Beach house in Lewes, Delaware
• Collections of china, artwork, antique furniture 

and rugs
• Rockwell Brokerage Account
• Died resident of Bedrock Assisted Living

• Open estate account to transfer proceeds from 
liquidated assets (interest or non‐interest bearing)

Case Study:  Death of Family Friend
Fred Flintsone 
1 Quarry Road 

Bedrock PA  19000 
(610) 123-4567 

 
 
September 20, 2021 
 
 
Bank of Bedrock, N.A. 
100 Slate Road 
Bedrock, PA  19000 
 
   Re: Estate of Barney Rubble 
    Date of Death:  January 1, 2021 
    Social Security No.:  123-45-6789 
 
To Whom It May Concern: 
 
 I am the Executor of the above-referenced Estate. In order to prepare an Inventory of the
Estate’s assets and the Pennsylvania Inheritance Tax Return, I will need your cooperation in
obtaining information about the decedent’s accounts. 
 
 Please send me the date-of-death values for any accounts that the decedent held with your
bank, whether solely or jointly with any other person, and for any joint accounts, the date they
were made joint.  Please also let me know if the accounts had any beneficiary or transfer-on-death
designation upon death.  In addition, please list separately the amount of interest that had accrued
as of the date of death and any interest that has accrued since the date of death.   
 
 Please indicate whether the decedent had any loans, and if so, the principal balance and
amount of interest due as of the date of death. 
 
 It would also be helpful if you could tell me whether the decedent maintained any safe
deposit boxes with your institution. 
 
 Thank you for your kind attention to this matter.  Should you have any questions or require
additional information, please do not hesitate to contact me. 
 
      Sincerely, 
 
 
      Fred Flintstone 
 
Enclosures:   Copy of Death Certificate 
  Copy of Short Certificate 

54



Case Study:  Death of Family Friend

• Limestone Inc. Stock
• No certificates located
• Website of Limestone Inc. identifies transfer agent
• Submit to Transfer Agent:  Short Certificate, Death 

Certificate, Declaration of Transmission, Power of 
Attorney (to be Medallion Guaranteed), Affidavit 
of Loss (there will be a fee to replace certificates, 
usually a percentage of value)

Case Study:  Death of Family Friend
• Residence and Beach House

• Hire company to inventory tangible personal property of 
value

• Change locks
• Secure/remove items of significant value
• Dispose of medications
• Contact insurance company to notify of death and obtain 

coverage for estate
• Maintain necessary utilities (gas, electric) and property 

(grass cutting, gutters) to preserve value; discontinue 
others (cable, phone)

• Assisted living – remove contents (usually within 30 days)
• Ancillary probate required in Sussex County, DE
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Case Study:  Death of Family Friend
• Step 3 ‐ Debts

• Legal advertisement
• Bedrock County Legal Journal
• Bedrock Times
• 3 consecutive weeks in each

• Ensure estate ability to pay all debts and expenses before paying any; 
start at the top with funeral and probate

• Determine if all tax liabilities have been satisfied
• File Form 56 (Notice Concerning Fiduciary Relationship) to receive 

tax notices and put IRS on notice of death so any tax refunds can’t 
be claimed by anyone else

• Stop the bleeding
• Contact all credit card companies to notify of death to stop 

interest accruing
• Contact mortgage company to notify of death to suspend 

payments
• Terminate recurring payments and expenses (subscriptions, 

unnecessary insurance, credit cards)

Case Study:  Death of Family Friend

• Sell beach house
• Liquidate stock and brokerage investments
• Deposit all proceeds into estate account
• Pay final debts and expenses as able
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Dealing with Estate Assets 

Elaine T. Yandrisevits, J.D., LL.M. 

 

I. Marshalling and Valuing Estate Assets 

A. 20 Pa. C.S. § 3311.  Possession of real and personal estate; exception. 

(a)  Personal representative.--A personal representative shall have the right 

to and shall take possession of, maintain and administer all the real and 

personal estate of the decedent, except real estate occupied at the time of 

death by an heir or devisee with the consent of the decedent. He shall 

collect the rents and income from each asset in his possession until it is 

sold or distributed, and, during the administration of the estate, shall have 

the right to maintain any action with respect to it and shall make all 

reasonable expenditures necessary to preserve it. The court may direct the 

personal representative to take possession of, administer and maintain real 

estate so occupied by an heir or a devisee if this is necessary to protect the 

rights of claimants or other parties. Nothing in this section shall affect the 

personal representative's power to sell real estate occupied by an heir or 

devisee. 

B. Both the Pennsylvania Inheritance Tax Return and Federal Estate Tax 

Return value assets as of the date of death.  

C. The personal representative is responsible for maintaining all assets as 

close as possible to the date of death values.  

D. Estate account 

i. Should be established using an Employer Identification Number 

(EIN) for the estate.  
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1. EINs may be obtained online at www.irs.gov 

2. Multiple accounts may be established for the estate, as long 

as they are all titled to the estate under the same EIN.  

ii. Generally recommended that a checking account be established for 

payment of expenses, debts, and taxes.  

iii. Typically, the personal representative is the signer on the account.  

1. Co-Executors or Co-Administrators may have difficulty 

setting up an estate account if the Will or intestacy laws 

require that they act jointly.  

iv. Personal representative must understand that he or she has a 

fiduciary duty to the estate – cannot use the estate account for 

personal use.  

E. Real Property 

i. Personal representative must ensure that the real property is 

protected by homeowners’ insurance.  

ii. Any individual who lives in the real property who is not a co-

owner with the estate can be required to pay rent.  

iii. Value can be determined by sales price as determined by 

settlement sheet, licensed real estate appraisal, or the common 

level ratio for realty transfer tax.  

F. Tangible Personal Property 

i. Valuable tangible personal property should be appraised.  

ii. Tangible personal property may be sold or distributed in kind.  
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G. Safe Deposit Boxes 

1. 72 P.S. §§ 9191-96.  

2. Pennsylvania law requires that all individually- or jointly-owned safe 

deposit boxes be inventoried before any contents can be removed 

(unless the joint owner is the decedent’s surviving spouse).  

3. At least seven (7) days before the safe deposit box inventory, the 

personal representative must provide notice to the Department of 

Revenue.  

a. The notice must include the name of the estate and the person 

entering the box; the name and address of the financial 

institution where the box is located; and the date and time of 

entry.  

b. The notice must be delivered to Revenue at the address 

below by the U.S. Postal Service with return receipt service, 

and a copy of the notice should be provided to the financial 

institution where the box is located. 

4. A decedent’s safe deposit box may be opened in the presence of a 

bank employee for purposes of determining if a Will is located in the 

box.  

a. If a Will or Codicil is found, it may be removed.  

b. No other items may be removed until the time of the safe 

deposit box inventory.  
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H. Bank Accounts 

1. The personal representative should locate and close all bank 

accounts individually-owned by the decedent.  

2. Funds should be deposited into the estate account.  

I. Nonprobate Assets 

1. Jointly-owned bank accounts 

a. 20 Pa. C.S. § 6304.  Right of survivorship. 

(a)  Joint account.--Any sum remaining on deposit at the 

death of a party to a joint account belongs to the surviving 

party or parties as against the estate of the decedent unless 

there is clear and convincing evidence of a different intent at 

the time the account is created. If there are two or more 

surviving parties, their respective ownerships during lifetime 

shall be in proportion to their previous ownership interests 

under section 6303 (relating to ownership during lifetime) 

augmented by an equal per capita share for each survivor of 

any interest the decedent may have owned in the account 

immediately before his death; and the right of survivorship 

continues between the surviving parties. 

(b)  Trust account.--At the death of the trustee or the survivor 

of two or more trustees, any sum remaining on deposit 

belongs to the person or persons named as beneficiaries, if 

surviving, or to the survivor or survivors of them if one or 
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more die before the trustee or last surviving trustee, unless 

there is clear and convincing evidence of a contrary intent; if 

two or more beneficiaries survive, there is no right of 

survivorship in event of death of any beneficiary thereafter 

unless the terms of the account or deposit agreement 

expressly provide for survivorship between them. 

(c)  Other cases.--In other cases, the death of any party to a 

multiple-party account has no effect on beneficial ownership 

of the account other than that the rights of the decedent 

become part of his estate. 

(d)  Change by will prohibited.--A right of survivorship 

arising from the express terms of an account or under this 

section, or a beneficiary designation in a trust account cannot 

be changed by will. 

2. Accounts that Pass by Beneficiary Designation: 

a. 20 Pa. C.S. § 6402.  Registration in beneficiary form. 

Only individuals whose registration of a security shows sole 

ownership by one individual or multiple ownership by two or 

more with right of survivorship, rather than as tenants in 

common, may obtain registration in beneficiary form. 

Multiple owners of a security registered in beneficiary form 

hold as joint tenants with right of survivorship, as tenants by 
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the entireties or as owners of community property held in 

survivorship form and not as tenants in common. 

b. 20 Pa. C.S. § 6403.  Law applicable to registration. 

A security may be registered in beneficiary form if the form 

is authorized by this or a similar statute of the state of 

organization of the issuer or registering entity, the location of 

the registering entity's principal office, the office of its 

transfer agent or its office making the registration or by this 

or a similar statute of the law of the state listed as the owner's 

address at the time of registration. A registration governed by 

the law of a jurisdiction in which this or similar legislation is 

not in force or was not in force when a registration in 

beneficiary form was made is nevertheless presumed to be 

valid and authorized as a matter of contract law. 

c. 20 Pa. C.S. § 6404.  Origination of registration in beneficiary 

form. 

A security, whether evidenced by certificate or account, is 

registered in beneficiary form when the registration includes 

a designation of a beneficiary, which may include a trustee of 

a trust, to take the ownership at the death of the owner or the 

deaths of all multiple owners. 
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d. 20 Pa. C.S. § 6405.  Form of registration in beneficiary form. 

Registration in beneficiary form may be shown by the words 

"transfer on death" or the acronym "TOD," or by the words 

"pay on death" or the acronym "POD," after the name of the 

registered owner and before the name of a beneficiary. 

e. 20 Pa. C.S. § 6406.  Effect of registration in beneficiary 

form. 

The designation of a TOD beneficiary on a registration in 

beneficiary form has no effect on ownership until the owner's 

death. A registration of a security in beneficiary form may be 

canceled or changed at any time by the sole owner or all then 

surviving owners, without the consent of the beneficiary. 

f. 20 Pa. C.S. § 6407.  Ownership on death of owner. 

On death of a sole owner or the last to die of all multiple 

owners, ownership of securities registered in beneficiary 

form passes to the beneficiary or beneficiaries who survive 

all owners. On proof of death of all owners and compliance 

with any applicable requirements of the registering entity, a 

security registered in beneficiary form may be reregistered in 

the name of the beneficiary or beneficiaries who survived the 

death of all owners. Until division of the security after the 

death of all owners, multiple beneficiaries surviving the death 

of all owners hold their interests as tenants in common. If no 
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beneficiary survives the death of all owners, the security 

belongs to the estate of the deceased sole owner or the estate 

of the last to die of all multiple owners. 

g. 20 Pa. C.S. § 6409.  Nontestamentary transfer on death. 

(a)  General rule.--A transfer on death resulting from a 

registration in beneficiary form is effective by reason of the 

contract regarding the registration between the owner and the 

registering entity and this chapter and is not testamentary. 

(b)  Creditors.--This chapter does not limit the rights of 

creditors of security owners against beneficiaries and other 

transferees under other laws of this Commonwealth. 

II. Debts of the Estate 

A. Payment of Creditor Claims 

i. 20 Pa. C.S. § 3162.  Advertisement of grant of letters. 

(a)  Notice generally.--The personal representative, immediately 

after the grant of letters, shall cause notice thereof to be given in 

one newspaper of general circulation published at or near the place 

where the decedent resided or, in the case of a nonresident 

decedent, at or near the place where the letters were granted, and in 

the legal periodical, if any, designated by rule of court for the 

publication of legal notices, once a week for three successive 

weeks, together with his name and address; and in every such 

notice, he shall request all persons having claims against the estate 
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of the decedent to make known the same to him or his attorney, 

and all persons indebted to the decedent to make payment to him 

without delay. 

ii. 20 Pa. C.S. § 3381.  Liens and charges existing at death not 

impaired. 

Nothing in this title shall be construed as impairing any lien or 

charge on real or personal estate of the decedent which existed at 

his death. 

iii. 20 Pa. C.S. § 3383.  Statutes of limitations; claims not barred at 

death. 

The death of a person shall not stop the running of the statute of 

limitations applicable to any claim against him, but a claim which 

otherwise would be barred within one year after the death of the 

decedent shall not be barred until the expiration of one year after 

his death. Nothing in this section shall be construed to shorten the 

period which would have been allowed by any applicable statute of 

limitations if the decedent had continued to live. 

iv. 20 Pa. C.S. § 3384.  Notice of claim. 

(a)  Written notice.--Written notice of any claim against a decedent 

given to the personal representative or his attorney of record before 

the claim is barred shall toll the statute of limitations. 
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(b)  Acts equivalent to written notice.--Any of the following acts 

by a claimant shall be equivalent to the giving of written notice of 

a claim to the personal representative: 

 (1)  Instituting proceedings to compel the filing of an 

account. 

 (2)  Bringing an action against the personal representative 

in any court having jurisdiction of the claim and having the writ or 

pleading duly served on the personal representative. 

 (3)  Substituting the personal representative as a defendant 

in an action pending against the decedent. 

 (4)  Receiving a written acknowledgment by the personal 

representative or his attorney of record of the existence of the 

claim. 

v. 20 Pa. C.S. § 3532.  At risk of personal representative. 

(a)  Rights of claimants against personal representatives.--A 

personal representative, at his own risk and without the filing, audit 

or confirmation of his account, may distribute real or personal 

property and such distribution shall be without liability to any 

claimant against the decedent, unless the claim of such claimant is 

known to the personal representative within one year after the first 

complete advertisement of the grant of letters to such personal 

representative or thereafter but prior to such distribution. 

(b)  Rights of claimants against distributed property.-- 
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 (1)  Personal property.--No claimant shall have any claim 

against personal property distributed by a personal representative 

at his own risk pursuant to subsection (a), unless the claim of such 

claimant is known to the personal representative within one year 

after the first complete advertisement of the grant of letters or 

thereafter but prior to such distribution. 

 (2)  Real property.--No claimant shall have any claim 

against real property conveyed by a personal representative in 

distribution at his own risk pursuant to subsection (a) hereof, 

unless such claimant, within one year after the decedent's death, 

files a written notice of his claim with the clerk. Such claim against 

real property shall expire at the end of five years after the 

decedent's death, unless within that time the personal 

representative files an account or the claimant files a petition to 

compel an accounting. 

 (3)  Liens and charges existing at death.--Nothing in this 

section shall be construed as affecting any lien or charge which 

existed at the time of the decedent's death on his real or personal 

property. 

(b.1)  Limitation on rights of claimants.--A personal representative 

may make written demand by mail or delivery to any person who 

may have a claim but who has not previously given written notice 

of his claim to the personal representative. If the personal 
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representative's demand requests the person to give written notice 

of his claim within 60 days from the mailing or delivery of the 

demand or within one year from the first complete advertisement 

of the grant of letters, whichever is later, and the person fails to do 

so, the person shall not have any rights with respect to such claim 

under subsection (a) or (b)(1) and shall not have any right on 

account of such claim to receive notice of the filing of the personal 

representative's account and of its call for audit or confirmation. 

The personal representative shall not be liable to any such person 

or to any beneficiary, heir or next of kin or creditor of the estate for 

making or failing to make demand under this subsection. 

(c)  Record of risk distributions.--The personal representative may 

file with the clerk receipts, releases and refunding agreements 

which he may have received from persons to whom he has made a 

risk distribution, or from other parties in interest. Receipts, releases 

and refunding agreements so filed shall be indexed under the name 

of the estate. Their acceptance shall not be construed as court 

approval of any act of administration or distribution therein 

reflected. 

B. Insolvent Estates 

i. 20 Pa. C.S. § 3392.  Classification and order of payment. 

If the applicable assets of the estate are insufficient to pay all 

proper charges and claims in full, the personal representative, 
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subject to any preference given by law to claims due the United 

States, shall pay them in the following order, without priority as 

between claims of the same class: 

 (1)  The costs of administration. 

 (2)  The family exemption. 

 (3)  The costs of the decedent's funeral and burial, and the 

costs of medicines furnished to him within six months of his death, 

of medical or nursing services performed for him within that time, 

of hospital services including maintenance provided him within 

that time, of services provided under the medical assistance 

program provided within that time and of services performed for 

him by any of his employees within that time. 

 (4)  The cost of a gravemarker. 

 (5)  Rents for the occupancy of the decedent's residence for 

six months immediately prior to his death. 

 (5.1)  Claims by the Commonwealth and the political 

subdivisions of the Commonwealth. 

 (6)  All other claims. 
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Tax Returns 

Elaine T. Yandrisevits, J.D., LL.M. 

 

A. Pennsylvania Inheritance Tax Return (REV-1500) 

a. Tax on the transfer of property from the decedent to the beneficiaries. 

b. Must be filed when the decedent is: 

i. A resident of Pennsylvania with property subject to tax; or 

ii. A nonresident with real or tangible personal property in 

Pennsylvania at death. 

c. Tax rates: 

i. Spouse – 0% 

ii. Lineal descendants/ascendants  – 4.5% 

1. Includes stepchildren 

2. NEW: Beginning for decedents dying after January 1, 

2020, the tax rate for assets passing to a child under 21 

years from his or her parent, adoptive parent, or stepparent 

will be 0%.  

a. Note – the statute specifically notes that it applies to 

children under the age of 21, not grandchildren.  

iii. Siblings – 12% 

1. Does not include nieces/nephews 

iv. All other individuals – 15% 

v. Charities – exempt  

d. Due within nine (9) months of the date of death.  
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i. One six (6) month extension may be requested – interest will 

accrue on any unpaid tax during the extension period. 

ii. If a prepayment of estimated inheritance tax is made within three 

(3) months of the date of death, the estate will receive a 5% 

discount. 

1. 5% of the value of the prepayment is used as a credit 

applied toward the tax due.  

e. Property is valued as of the date of death. 

i. Real property – Sale price, appraised value, or common-level ratio 

calculation 

ii. Financial assets – Value obtained by contacting financial 

institution 

f. Property subject to inheritance tax includes: – 72 Pa. C.S. § 9107  

i. All real and tangible property located in Pennsylvania 

ii. Inter vivos transfers made within one year of the date of death 

1. $3,000.00 exclusion per transferee 

iii. Nonprobate property – IRAs, 401Ks, etc. 

iv. Jointly-owned property is taxed on the proportion of the decedent’s 

interest in the property. 

1. Example – If there are three joint owners, the decedent’s 

interest in the property is one-third (1/3); as such, one-third 

of the date of death value of the property is subject to 

inheritance tax.  
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2. Exemption – Real property owned as tenants by the 

entireties is not subject to inheritance tax at the death of the 

first spouse.  

g. Property not subject to inheritance tax includes: – 72 Pa. C.S. § 9111 

i. Life insurance 

ii. Property subject to a power of appointment 

iii. 529 Plans 

iv. Public school employee retirement benefits plans 

v. Pennsylvania 529A accounts (PA ABLE Accounts) 

h. Deductions – 72 Pa. C.S. § 9126-30 

i. Examples: 

1. Reasonable administration expenses. 

2. Specific bequest to executor or attorney in lieu of fees. 

3. Family exemption.  

4. Funeral and burial expenses.  

5. Tombstones and gravemarkers. 

6. Outstanding debts of the decedent.  

7. Income taxes and property taxes.  

8. Liens to the Department of Human Services for Medical 

Assistance provided to the decedent.  

i. A Supplemental REV-1500 may be filed for assets discovered after the 

original REV-1500 is filed.  
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j. Payment is submitted to the Register of Wills as Agent for the Department 

of Revenue.  

k. 72 Pa. C.S. § 9101-88 

B. Federal Estate Tax Return (IRS Form 706) 

a. Tax on the gross value of the decedent’s estate at the time of death.  

b. Must be filed when: 

i. The decedent is a citizen of the United States. 

ii. The decedent is a foreign citizen owning property located in the 

United States.  

c. Tax rate varies depending on value of the estate. 

i. Minimum tax rate: 18% 

ii. Maximum tax rate: 40% 

d. Due within nine (9) months of the date of death.  

i. One six (6) month extension may be requested  

e. Property is valued as of the date of death. 

i. Real property – Sale price, appraised value, or common-level ratio 

calculation 

ii. Financial assets – Value obtained by contacting financial 

institution 

f. Property subject to tax includes: 

i. All worldwide property.  

ii. Nonprobate property – IRAs, 401Ks, etc. 
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iii. Jointly-owned property is taxed on the proportion of the decedent’s 

interest in the property. 

1. Real property owned as tenants by the entireties is subject 

to federal estate tax at one-half (1/2) of the date of death 

value.   

iv. Life insurance. 

v. Property subject to a power of appointment.  

g. Federal Estate and Gift Tax Lifetime Exemption 

i. If a decedent’s taxable estate and lifetime gifts do not exceed the 

exclusion amount for the year of death, no federal estate tax will be 

due.  

ii. 2021 Exemption – $11.7 million 

1. The exemption is indexed for inflation and has increased 

every year since 2011.  

2. Tax Cuts and Jobs Act of 2017 – Increased the exemption 

from $5.49 million in 2017 to $11.18 million in 2018, but 

provides that the exemption will decease to $5 million on 

January 1, 2026 (adjusted for inflation).  

iii. For tax year 2015, fewer than five thousand estates actually paid 

Federal Estate Tax – the approximately $17 billion generated 

comprised less than 1% of all federal revenue.  
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1. More than a third of the revenue generated by the Federal 

Estate Tax is tax year 2015 was paid by less than three 

hundred estates valued at $50 million or more. 

h. Marital Deduction  

i. The value of assets passing to the surviving spouse at the first 

spouse’s death is deducted from the gross taxable estate. 

ii. Unlimited in value – if the entire estate is left to the surviving 

spouse at the first death, no federal estate tax will be due.  

iii. Assets will be subject to tax at the surviving spouse’s death.  

i. Portability – 26 U.S. Code § 2010(c)(5)(A) 

i. Created by the Tax Relief, Unemployment Insurance 

Reauthorization, and Job Creation Act of 2010 and made 

permanent by the American Taxpayer Relief Act of 2013.  

ii. Deceased Spouse’s Unused Exemption (DSUE) – Allows for a 

surviving spouse to preserve the “unused” portion of the deceased 

spouse’s Lifetime Exemption.  

iii. To elect portability, the personal representative must timely file a 

Federal Estate Tax Return.  

1. If the decedent was married at the time of death, portability 

is automatically applied on the Form 706 – if the surviving 

spouse does not want portability, the personal 

representative must affirmatively opt out.  
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iv. In cases of multiple marriages and remarriages, the surviving 

spouse may only use the DSUE of his or her most recently-

deceased spouse.  

j. 26 U.S. Code § 2001-58 

C. Income Tax Returns 

a. Decedent’s Lifetime Income Tax Returns (IRS Form 1040/PA-40) 

i. The personal representative must ensure that the decedent has filed 

all required lifetime income tax returns.  

ii. Any income earned by the decedent during life is subject to 

personal income tax.  

b. Fiduciary Income Tax Returns (IRS Form 1041/PA-41) 

i. Any income earned by assets of the estate following the decedent’s 

date of death is subject to fiduciary income tax.  

ii. Due if the estate earns income in excess of the exemption amount.  

iii. Federal exemption for estates – $600.00  

iv. Tax rate varies depending on the income earned. 

v. The personal representative may choose to file on a fiscal year or 

calendar year deadline.  

D. Inventory 

a. Provides information to the Register of Wills concerning the types and 

values of the probate assets of the estate.  

b. Due at the time the Formal Account is filed or nine (9) months from the 

date of death, whichever is earlier.  
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i. A Supplemental Inventory must be filed after the discovery of new 

probate assets not on the original Inventory.  

c. Assets are valued as of the date of death.  

d. The Register of Wills uses the Inventory to calculate the probate fee due 

for the estate.  
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Fiduciary Litigation
1
 

 

     

I. Recognizing the Standard of Care for Fiduciaries: 

 A. Prudent Person Standard: 

 The standard of care to which a fiduciary is held in Pennsylvania is generally that 

of “common skill, prudence and caution as a prudent man, under similar circumstances, 

would exercise in the management of his own estate.”  In re Estate of Denlinger, 449 Pa. 

393, 396, 297 A.2d 478, 480 (1972); In re Musser’s Estate, 341 Pa. 1, 9-10, 17 A2d 411, 

415 (1941); In re Estate of Lohm, 440 Pa 268, 269 A.2d 451 (1970); In re Estate of 

Lerch, 399 Pa. 59, 159 A.2d 506 (1960).  

 B. Specialized Skill or Expertise: 

  i. When a fiduciary has greater skill than that of a man of ordinary 

prudence the fiduciary is generally required to exercise that greater skill as a fiduciary.  In 

re Estate of Killey, 457 Pa. 474, 326 A.2d 372 (1974); In re Mendenhall, 484 Pa. 77, 398 

A.2d 951 (1979); Estate of Pew, 440 Pa. Super. 195, 236, 655 A.2d 521, 542 (1994).   

  ii. A fiduciary who represents that he or she possesses specialized 

skill or knowledge will be held to that standard of care even if the representation was a 

falsehood.  Killey Trust, 457 Pa. 474, 477, 326 A.2d 372, 375 (1974).  

 C. Standard of Care Set Forth in Governing Instrument: 

  i. Where there is a governing instrument that defines the standard of 

care to which the fiduciary shall be held, that standard of care prevails. 20 Pa.C.S. 

§7319(a).  

  ii. There are However Exceptions: The fiduciary will not be held to 

the standard of care as defined in the governing instrument when: 

   a. If the standard is a restriction on the fiduciary’s investment 

powers such that adhering strictly to the standard of care is impractical or deprives the 

                                                 
1
 Materials originally prepared by Amanda K. DiChello, Esquire and Elaine T. Yandrisevits, Esquire and 

revised in 2014 and in 2017 by Amanda K. DiChello, Esquire of Saul Ewing, LLP . 
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beneficiaries of the full benefits of the trust property because of changed economic 

conditions. 20 Pa. C.S. §7319(b). 

   b. If adherence to the standard of care would cause the 

fiduciary to act in bad faith. Gouley v. Land Title Bank & Trust Co., 329 Pa. 465, 471, 

198 A. 7, 9 (1938).  

D. Standard of Care for Trustees:  

 i. Duty of Care:  

  a. 20 Pa.C.S. §7771: “The trustee shall administer the trust in 

good faith, in accordance with its provisions and purposes in the interests of the 

beneficiaries and in accordance with applicable law.”  

  b. 20 Pa.C.S. §7774: “The trustee shall administer the trust as 

a prudent person would, by considering the purposes, provisions, distributional 

requirements and other circumstances of the trust and by exercising reasonable care, skill 

and caution.”  

  c. 20 Pa.C.S. §7776: “A trustee who has special skills or 

expertise relevant to a trust or who is named trustee in reliance upon the trustee’s 

representation that the trustee has special skills or expertise relevant to a trust shall use 

those special skills or expertise in the administration of the trust.”  

 ii. Specific Duties and Responsibilities: 

  a. Preservation of Trust Property: 20 Pa.C.S. §7779: “The 

trustee shall take reasonable steps to take control of and protect the trust property.” 

  b. Duty to Keep Records/Not Commingle Assets: 20 

Pa.C.S. §7780: “A trustee must keep adequate records of the administration of the trust, 

must not commingle funds, and must designate trust property so that the interest of the 

trust appears in trust records.”  

   c. Duty of Loyalty: A trustee is under a duty to the 

beneficiary to “administer the trust solely in the interest of the beneficiary."  Flagg Estate, 

365 Pa. 82, 87, 73 A.2d 411, 414 (1950).  The fiduciary duty of loyalty “prohibits both 

self-dealing and conflicts of interest. Therefore, the trustee may not (1) deal with trust 

property for the benefit of himself or third parties, . . . nor (2) place himself or herself in a 
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position that is inconsistent with the interests of the trust.” See Estate of McCredy, 323 

Pa. Super. 268, 290-91, 470 A.2d 585, 597 (1983).  

  d. The Prudent Investor Act: The Prudent Investor Act 

applies to trustees and guardians. The Act sets forth the degree of care that a trustee or 

guardian must possess when making investment and management decisions.  Prior to the 

adoption of the Act a fiduciary was held to the common law standards of care in making 

investment decisions.  Pursuant to 20 Pa.C.S. §7303(a), a fiduciary is held to the prudent 

person standard with respect to investment decisions: “A fiduciary shall invest and 

manage property held in a trust as a prudent investor would, by considering the purposes, 

terms, and other circumstances of the trust and by pursuing an overall investment strategy 

reasonably suited to the trust.”  Under 20 Pa. C.S. §7203(b), a fiduciary must consider the 

following factors all investment and management decisions: 

   1. The size of the trust; 

   2. The nature and estimated duration of the fiduciary 

relationship; 

   3. The liquidity and distribution requirements of the 

trust; 

   4. The expected tax consequences of investment 

decisions or strategies and of distributions of income and principal; 

   5. The role that each investment or course of action 

plays in the overall investment strategy; 

   6. An asset’s special relationship or special value, if 

any, to the purposes of the trust or to one or more of the beneficiaries, including, in the 

case of a charitable trust, the special relationship of the asset and its economic impact as a 

principal business enterprise on the community in which the beneficiary of the trust is 

located and the special value of the integration of the beneficiary’s activity with the 

community where that asset is located; 

   7. To the extent reasonably known to the fiduciary, the 

needs of the beneficiaries for present and future distributions authorized or required by 

the governing instrument; and 
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   8. To the extent reasonably known to the fiduciary, the 

income and resources of the beneficiaries and related trusts.  

Duty to Diversify: Under 20 Pa. C.S. §7204, a fiduciary must “reasonably” 

diversify such investments, “unless the fiduciary reasonably determines that it is in the 

interests of the beneficiaries not to diversify, taking in account the purposes, terms, and 

other circumstances of the trust . . . .”  

Duty of Impartiality: A fiduciary has a duty to deal impartially with all 

beneficiaries, whether current or successor, income or principal.  A fiduciary "is under a 

duty to the [life income] beneficiary to take care not merely to preserve the trust property 

but to make it productive so that a reasonable income will be available for [the life 

income beneficiary].  He is under a duty to the [successive] beneficiary to take care to 

preserve the principal of the trust property for [the successive beneficiary]. He is not 

under a duty to the beneficiary entitled to the income to risk the safety of the principal in 

order to produce a larger income, but he is under a duty to him not to sacrifice income for 

the purpose of increasing the value of the principal." Estate of Hamill, 487 Pa. 592, 599, 

410 A.2d 770, 773 (1980) (quoting III Scott, Law of Trusts 1895, §232 (3d ed. 1967)).  

Investment Loss: A fiduciary is not liable for an investment that causes a loss in 

trust property or fails to make a profit if the fiduciary acted in good faith.  See McFadden 

Trusts, 2 Fiduc. Rep. 3d 41 (2011). 

 In re Dentler Family Trust, 873 A.2d 738, 746 (Pa. Super. 2005). But “"if 

the trustee commits a breach of trust, he is chargeable with (a) any loss or 

depreciation in value of the trust estate resulting from the breach of trust; 

or (b) any profit made by him through the breach of trust; or (c) any profit 

which would have accrued to the trust estate if there had been no breach of 

trust." Id. 

o Significantly, however, the Pennsylvania Supreme Court has 

cautioned that “a trustee will not be held liable for the result of an 

intervening world calamity, beyond his power to foresee or 

prevent.” Saeger’s Estate, 240 Pa. at 75, 16 A.3d at 21.  The 

propriety of the investment decision must be evaluated based on 
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“as it appeared at the time it was made and not viewed in light of 

subsequent events.” Id., 340 Pa. at 76, 16 A.3d at 21.  

Delegation: Under 20 Pa. C.S. §7204(a), “a fiduciary may delegate investment 

and management functions that a prudent investor of comparable skills might delegate 

under the circumstances.”  

 1. Decisions of the Investment Advisor: “A fiduciary shall not be 

responsible for the investment decisions or actions of the investment agent to which the 

investment functions are delegated if the fiduciary exercises reasonable care, skill, and 

caution in selecting the investment agent, in establishing the scope and specific terms of 

the delegation, and in reviewing periodically the investment agent’s actions in order to 

monitor the investment agent’s performance and compliance with the scope and specific 

terms of the delegation.” 20 Pa. C.S. §7206(b). 

 2. Delegation to a Co-Fiduciary:  

“A co-fiduciary may delegate investment and management functions to another 

co-fiduciary if the delegating co-fiduciary reasonably believes that the other co-fiduciary 

has greater investment skills that the delegating co-fiduciary with respect to those 

functions.” 20 Pa. C.S. §7206(e). The delegating co-fiduciary is not responsible for the 

investment decisions or actions of the other co-fiduciary, as long as the delegating co-

fiduciary complies with 20 Pa. C.S. §7206(b). 

E. Principal and Income Act:  

The Principal and Income Act applies to all Pennsylvania trusts and estates of 

decedents who died on or after July 15, 2002 unless the governing instrument specifically 

excludes its application.  Prior to the adoption of the Principal and Income Act 

Pennsylvania law required a trustee to strictly adhere to the categorization of assets, 

receipts, and distributions as either income or principal.  The Act now allows a trustee to 

adjust between principal and income out of fairness to both income and principal 

beneficiaries, except in certain situations.  The Act also permits a trustee to convert the 

trust to a unitrust that allows for annual payments to the income beneficiaries of a fixed 4 

% of the trust's net fair market value.  
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 i. Purpose: 

The purpose of the Principal and Income Act’s power to adjust is to allow a 

trustee to compensate for the unfairness that could result under the strict categorization of 

principal and income.  The power to adjust should not be used to increase or decrease the 

beneficiary’s entitled benefits from the trust. A fiduciary could be liable to a beneficiary 

if the power to adjust is used improperly, so trustees should be careful when utilizing this 

power.  

 ii. Discretionary Power:  

“In exercising a discretionary power of administration regarding a matter within 

the scope of [the Principal and Income Act], whether granted by the governing instrument 

or [the Principal and Income Act] . . . a fiduciary shall administer a trust or estate 

impartially based on what is fair and reasonable to all of the beneficiaries, except to the 

extent that the governing instrument clearly manifests an intention that the fiduciary shall 

or may favor one or more of the beneficiaries.  A determination in accordance with [the 

Principal and Income Act] is presumed to be fair and reasonable to all of the 

beneficiaries.” 20 Pa. C.S. §8103(b).   

 iii. Power to Adjust:  

Pursuant to 20 Pa. C.S. §8104(a), “a trustee may adjust between principal and 

income by allocating an amount of income to principal or an amount of principal to 

income to the extent the trustee considers appropriate if: (1) the governing instrument 

describes what may or must be distributed to a beneficiary by referring to the trust’s 

income; and (2) the trustee determines, after applying the rules in section 8103(a), that 

the trustee is unable to comply with section 8103(b).” Some adjustments are prohibited 

under 20 Pa. C.S. §8104(c).  The power to adjust provides investment flexibility for the 

fiduciary because the fiduciary may invest on a total return basis rather than being 

concerned with the strict categorization of investments as either income or principal.  A 

fiduciary must consider the following when deciding whether to adjust: 

  (1)  The size of the trust.   

     (2)  The nature and estimated duration of the trust. 

      (3)  The liquidity and distribution requirements of the trust. 

      (4)  The needs for regular distributions and preservation and 
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appreciation of capital. 

      (5)  The expected tax consequences of an adjustment. 

      (6)  The net amount allocated to income under the other 

sections of this chapter and the increase or decrease in the value of the principal assets, 

which the trustee may estimate as to assets for which market values are not readily 

available. 

      (7)  The assets held in the trust; the extent to which they consist 

of financial assets, interests in closely held enterprises, tangible and intangible personal 

property or real property; the extent to which an asset is used by a beneficiary; and 

whether an asset was purchased by the trustee or received from the settlor or testator. 

      (8)  To the extent reasonably known to the trustee, the needs of 

the beneficiaries for present and future distributions authorized or required by the 

governing instrument. 

      (9)  Whether and to what extent the governing instrument gives 

the trustee the power to invade principal or accumulate income or prohibits the trustee 

from invading principal or accumulating income and the extent to which the trustee has 

exercised a power from time to time to invade principal or accumulate income. 

      (10)  The intent of the settlor or testator. 

      (11)  The actual and anticipated effect of economic conditions on 

principal and income and effects of inflation and deflation. 

 iv. How to Adjust and Abuse of Discretion: 

The Principal and Income Act explains the adjustment powers of fiduciaries, but 

does not direct how to exercise this adjustment power.  As such, fiduciaries have a great 

deal of discretion in determining how to exercise this power. Despite this discretion, a 

fiduciary’s actions in allocating between income and principal are still subject to review 

by the Orphans’ Court to determine if the fiduciary has breached a fiduciary duty and 

abused his, her, or its discretion.   

F. Additional Fiduciary Duties and Responsibilities:  

 i. Investment:  

Pursuant to 20 Pa. C.S. §3316, “the personal representative [of an estate] may 

invest the funds of the estate but shall have no duty to do so.” If an executor decides to 
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invest estate funds, the types of investments the executor may make are limited. See 20 

Pa.C.S. §3316. In McCullough Trust the court reasoned that to succeed in a surcharge 

action against a trustee based on poor investment performance a beneficiary must prove 

actual losses and not mere failure to keep pace with inflation. McCullough Trust, 21 

Fiduc. Rep. 2d 135 (Allegh. 2001). 

  ii. Taxes and Patent Errors:  

 Certain breaches of fiduciary duty that concern tax issues are viewed as patent 

errors. In re Estate of Campbell, 692 A.2d 1098, 1104 (Pa. Super. 1997), In re Estate of 

Geniviva, 450 Pa. Super. 54, 675 A.2d 306, 311 alloc. den., 546 Pa. 666, 685 A.2d 545 

(1996). A patent error is one that is obvious on its face. In an action for surcharge, when 

patent errors are made, the burden of proof shifts to the fiduciary and attorney to 

demonstrate the prudence of the action. In re Estate of Ellis, 460 Pa. 281, 333 A.2d 728 

(1975).  For example, where a large overpayment in taxes was shown the burden then 

shifted to the fiduciary to present, if possible, exculpatory evidence to avoid the 

surcharge” In re Estate of Lohm 440 Pa. 268, 274, 269 A.2d 451, 455 (1970), citing 

Maurice Estate, 433 Pa. 103, 108, 249 A. 2d 334, 336 (1969). 

 iii. Debts Due to the Decedent: 

It is the duty of the personal representative to use “diligent efforts” to collect 

debts due to the decedent and the personal representative “is responsible for the want of 

ordinary diligence” and will be surcharged if “he has suffered years to pass by without an 

effort to collect such a debt or offering any excuse for his failure to proceed.” Neff’s 

Appeal, 57 Pa. 91, 97 (1868). 

 iv. Record Keeping: 

A fiduciary must provide proof of his or her entitlement to all credits he or she 

claims in his or her account in the form of vouchers or receipts of payment. Strickler 

Estate, 354 Pa. 276, 47 A.2d 134 (1946). Unsupported testimony regarding such 

payments is insufficient to establish entitlement to reimbursement. Estate of Salus, 421 

Pa. Super. 87, 617 A.2d 737 (1992). Further, “a trustee must keep adequate records of the 

administration of the trust, must not commingle funds, and must designate trust property 

so that the interest of the trust appears in trust records.” 20 Pa.C.S. §7780. Where an 

accountant must incur attorney’s fees to restate an account due to the defectiveness or 
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insufficiency of prior accountings, “any cost…must be borne by [the executor] rather 

than the estate” Marcella Estate. 12 Fiduc. Rep. 2d 224, 228 (Phila. 1992). 

 v. Preservation of Assets:  

20 Pa.C.S. §3311 requires a personal representative to make “all reasonable 

expenditures necessary to preserve the real and personal estate of the decedent.”  

Similarly, 20 Pa.C.S. §7779 provides that “The trustee shall take reasonable steps to take 

control of and protect the trust property.” See Inter Estate, 17 Fiduc. Rep. 2d 75 (Warren 

1996). 

 vi. Claims Against The Decedent’s Estate or Trust:  

A fiduciary owes the same general responsibilities and duties of care to creditors 

that he owes to beneficiaries and should always ensure that he or she complies with the 

provisions of the Pennsylvania Probate, Estates, and Fiduciaries Code when dealing with 

creditors.   

  a. A personal representative is required to advertise the grant 

of letters per 20 Pa.C.S. §3162.  Prompt advertising is important because it serves to 

place creditors on notice of the administration.  The personal representative is not liable 

to any claimant who has not given notice of his or her claim within one year after the first 

complete advertisement of the grant of letters. See 20 Pa.C.S. §3532(a).  Similar rules 

apply to trustees of revocable trusts under 20 Pa.C.S. §7755. 

  b. In order to preserve a claim a claimant must give notice of 

his or her claim to the personal representative or to the personal representative’s attorney. 

20 Pa.CS §3384. The following qualify as written notice under 20 Pa.C.S. §3384: (1) 

Instituting a proceeding to compel the filing of an account; (2) Bringing an action against 

the personal representative to compel payment; and (3) Receiving written 

acknowledgment from the personal representative or from his attorney acknowledging 

existence of the claim.  

  c. Where an estate is solvent proper claims may be paid from 

the estate when funds are available. If an estate is insolvent, there is an order of 

preference in which claims must be paid pursuant to 20 Pa.C.S. §3392.  

  d. A personal representative is required to address all valid 

claims against a decedent’s estate. If the personal representative questions the validity of 
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a claim, he or she should file his or her account with the Orphans’ Court and provide 

notice to all known claimants under 20 Pa.C.S. §3532.  The claimant is then required to 

prove the claim at audit per 20 Pa.C.S. §3521. 

  e. As previously mentioned, the personal representative has 

no personal liability toward a creditor of a decedent’s estate if the creditor fails to provide 

notice within the one-year post-advertising period. If a personal representative makes 

distribution without addressing the claim of a known creditor, the personal representative 

is personally liable for such claim. Ray’s Estate, 345 Pa. 210, 214, 25 A.2d 803, 805 

(1942). However, a fiduciary is protected from liability if he makes distribution knowing 

that a creditor may have a claim, but that creditor does not bring formal notice of that 

claim within the one-year period. See Doster Estate, 346 Pa. 455, 458, 31 A.2d 142, 144 

(1943).  

  vii. Duty to Monitor Actions of Co-Fiduciary:  

 Each co-fiduciary is obligated to use diligence in protecting the estate against the 

careless or improper conduct of another co-fiduciary. Irvine’s Estate, 203 Pa. 602, 53 A. 

502 (1902).  20 Pa.C.S. §3317 directs that “where one of two or more personal 

representatives shall be individually liable to the estate, the other or others shall take any 

legal action against him necessary to protect the estate.” 

 

II. Discharging the Fiduciary of Liability and Responsibility:  

 A fiduciary remains at risk for future claims and actions by beneficiaries, 

interested parties, and creditors if he or she fails to obtain a proper discharge.  A fiduciary 

may complete his or her administration and may be discharged of liability in one of two 

ways:  

 A. Court Accounting and Adjudication:  

 Pursuant to 20 Pa.C.S. §3501.1 a fiduciary may file his or her accounting at any 

time after four (4) months from the first complete advertisement of the original grant of 

letter but shall not file it earlier unless directed to do so by the court.”  When filing an 

accounting a fiduciary should ensure that he or she complies with the notice requirements 

set forth Section 3503 of the Probate, Estates and Fiduciaries Code and Pennsylvania 

Supreme Court Orphans’ Court Rule 6.3 to ensure that all interested parties are notified 
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of the filing.  Under 20 Pa.C.S. §3514 “no account shall be confirmed, or statement of 

proposed distribution approved, until an adjudication or a decree of distribution is filed in 

conformity with local rules by the court or by the clerk of the court, expressly confirming 

the account or approving the statement of proposed distribution and specifying or 

indicating by reference to the statement of proposed distribution the names of the persons 

to whom the balance available for distribution is awarded and the amount or share 

awarded to each.” 

 B. Settlement Agreement:  

 The Settlement agreement is recognized as a valid means of ending estate 

administration and to release a fiduciary of liability. See 20 Pa.C.S. §3532(c). 

 

III. Breach of Fiduciary Duty and Surcharge Actions: 

 In instances of a breach of fiduciary duty it may also be possible to initiate a 

surcharge action against the fiduciary for damages sustained by the fiduciary’s breach of 

duty.  A surcharge is viewed as a penalty for failure to exercise common prudence, 

common skill and common caution in the performance of fiduciary duties.  In re Estate of 

Dobson, 490 Pa. 476, 484 A.2d 138 (1980).   

 A. Burden of Proof: 

  i. The objector in a surcharge action bears the burden of proof and 

must establish the following by a preponderance of the evidence: (1) a breach of fiduciary 

duty; and (2) related loss.  In re Estate of Geniviva, 450 Pa. Super 54, 675 A.2d 306 

(1996 Pa. Super.); Wade’s Estate, 343 Pa. 520, 23 A.3d 493 (1942). Once the objector 

proves breach of fiduciary duty and related loss, the burden then shifts to the respondent 

to prove no connection between the breach and the loss. In re Nola’s Estate, 333 Pa. 106, 

3A.2d 326 (1939).  

  ii. Where a fiduciary commits a patent error the burden of proof shifts 

to the fiduciary to demonstrate prudence in his or her actions.  If he or she fails to 

demonstrate the prudence of his or her actions, he or she will be found to have breached 

his or her duties. In re Estate of Ellis, 460 Pa. 281, 333 A.2d 728 (1975).  
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 B. Defense to Surcharge: 

  i. Reliance Upon Counsel: 

 In awarding executor’s fees, courts look at the reasonableness of the initial choice 

of counsel upon whom the executor relied, but must also look to whether “the subsequent 

decision to continue to rely upon counsel’s advice [was] a reasonably wise and prudent 

choice” In re Estate of Geniviva, 450 Pa. Super 54, 64. In Geniviva, the executor blamed 

his attorney for his [the executor’s] failure to pay the estate taxes; however, the court held 

that his continued reliance on counsel was not reasonable in light of the circumstances. 

Id. at 65.  In another case, the court found that the defense of reliance of counsel was 

unsuccessful where the executrix permitted counsel to take inappropriate actions which 

the executrix had the experience or intelligence to question (such as the late filing of tax 

returns). Izzard Estate, 29 Fiduc. Rep. 2d 66 (Phila. 2007). 

The Smyrl case is another example of a surcharge case in which the defense of 

reliance upon counsel was unsuccessful. Smyrl Estate, 23 Fiduc. Rep. 2d 85 (Phila. 

2001). In Smyrl, the accountant negligently overpaid the Federal estate tax by $41,871.00 

and failed to file the Federal estate tax return when due, resulting in interest and penalties 

in the amount of $33,930.11. The accountant also negligently overpaid the Pennsylvania 

inheritance tax in the amount of $4,548.38. The objectors were forced to compel the 

accountant to restate his account due to inaccuracies. The accountant failed to explain 

adjustments from his prior account. The accountant failed to timely file fiduciary income 

tax returns for the estate resulting in interest and penalties and causing the objectors to 

file amended personal tax returns. The accountant failed to make timely distribution to 

the beneficiaries under the decedent’s will. The accountant took over two years to file the 

inventory for the estate and the accountant did not take appropriate initiative to determine 

whether the appropriate tax filings were made. The accountant in Smyrl employed the 

defense of reliance upon counsel for all actions which he failed to take or negligently 

took as fiduciary of the estate; however, the court did not find the defense a reasonable 

excuse, stating “in short, the accountant abrogated his entire responsibility in the 

execution of the matter in favor of the attorney. At best, he chose to stick his head in the 

sand and play ostrich.” Id. at 89. 
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Similarly in Lohm the fiduciary overpaid the Federal estate tax and subsequently 

paid the tax late.  The fiduciary argued that he relied upon the advice of his attorney; 

however the court did not find the defense to be reasonable for reasons similar to those 

set forth in Smyrl.  See In re Estate of Lohm, 440 Pa. 268, 269 A.2d 451 (1970).  

 

 ii. Consent or Acquiescence:  

In some cases if a beneficiary approves of a fiduciaries actions or fails to object to 

specific actions of a fiduciary that are made known to the beneficiary he or she may be 

deemed to have acquiesced to the act and may be barred from instituting an action against 

the fiduciary. In re: Jones, 442 Pa. Super 463, 660 A.2d 76 (1995); Ward Estate, 350 Pa. 

144, 38 A.3d 50 (1944); In re Clabby’s Estate, 338 Pa. 305, 12 A.2d 71 (1940). 

 

IV. Surcharge in the Context of Fees: 

 It is not uncommon for a surcharge action to be instituted with a challenge to the 

reasonableness of the fiduciary’s fees and the fees of the fiduciary’s counsel.  Even in 

instances in which a surcharge action is not instituted against a fiduciary, it is still 

important for the fiduciary to be cognizant of the rules and limitations of the law 

concerning the reasonableness of fiduciary fees and counsel fees. 

 A. Reasonableness of Trustee Fees:  

 The burden of claiming that a trustee’s commission and fees are unreasonable is 

upon the objecting party. Estate of Stephenson, 469 Pa. 128, 364 A.2d 1301 (Pa. Sup. Ct. 

1976). Once the initial burden is met the fiduciary have the burden of proving both the 

value of its services and the reasonableness of its fees. In re Estate of Rees, 425 Pa. Super 

490, 625 A.2d 1203 (1993 Pa. Super); Feise Estate, 21 Fid. Rep. 2d 317 (O.C. Mont. Co. 

2001); Broadwater Estate, 12 Fiduc. Rep. 2d 287 (O.C. Bucks); aff’d 433 Pa. Super. 640 

(1993); appeal denied Estate of Broadwater v. Heins, 538 Pa. 670 (1994). 

 B. Reduction, Elimination, and Surcharge of Trustee Fees:  

In Pennsylvania courts generally view a fiduciary’s compensation as “the reward 

of faithful execution of the trust confided.” Hermanson Estate, 12 Fid. Rep. 2d 407, at 

414 (O.C. Bucks 1992). Commissions will be reduced or eliminated if the fiduciary was 

negligent and caused loss to the estate. Card’s Estate, 337 Pa. 82 (1939); Brennan Estate, 
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15 Fiduc. Rep. 2d 425 (Bucks 1995); Birely Estate, 30 Fiduc. Rep. 522 (Chester 1980). 

The Orphans’ Court has denied a trustee his or her fee entirely in situations where the 

trustee failed to fulfill his or her duties. For example, in Cantelmi Trust, the Montgomery 

County Orphans’ Court denied compensation to a trustee who failed to keep records and 

commingled funds, thereby failing to fulfill the essential duties of a trustee. Cantelmi 

Trust, 7 Fiduc. Rep. 2d 76 (Mont. 1986). 

 C. Reasonableness of Executor Fees:  

  i. General Overview:  

 Pursuant to 20 Pa. C.S. § 3537, “the Court shall allow such compensation to the 

personal representative as shall in the circumstances be reasonable and just, and may 

calculate such compensation on a graduated basis.” 20 Pa. C.S. §3537. While as a matter 

of convenience, the compensation of a fiduciary may be determined by way of 

percentage, the true test is always the value of the services rendered. In re Williamson’s 

Estate, 368 Pa. 343, 349, 82 A.2d 49, 52 (1951); In re Estate of Rees, 425 Pa. Super 490, 

625 A.2d 1203 (1993 Pa. Super.); In re Estate of Geniviva, 450 Pa. Super 54, 675 A.2d 

306 (1996 Pa. Super.).  

 In order to determine the value of the services rendered, the courts look to the 

“responsibility incurred and the service and labor performed.” Gardner’s Estate, 323 Pa. 

229, 238, 185 A. 804, 808 (Pa Sup. Ct. 1936). Compensation shall be “fair and just” 

based “upon the extent and character of the labor and responsibilities involved.” Reed 

Estate, 462 Pa. 336, 339, 241 A.2d 108, 110 (Pa Sup. Ct. 1975).  The determination of 

whether an executor’s fees are reasonable is left to the sound discretion of the Orphans’ 

Court. In re Estate of Rees, 425 Pa. Super. 490, 625 A.2d 1203 (Pa. Super. 1993). 

 D. Burden of Proof:  

 The burden of claiming that commissions and fees are unreasonable is  upon the 

objecting party. Estate of Stephenson, 469 Pa. 128, 364 A.2d 1301 (Pa. Sup. Ct. 1976). 

Once the objector meets this initial burden, the burden of proof shifts to the executor(s) to 

prove both the value of their services and the reasonableness of their fees. In re Estate of 

Rees, 425 Pa. Super 490, 625 A.2d 1203 (1993 Pa. Super); Feise Estate, 21 Fiduc. Rep. 

2d 317 (O.C. Mont. Co. 2001); Broadwater Estate, 12 Fiduc. Rep. 2d 287 (O.C. Bucks); 

aff’d 433 Pa. Super. 640 (1993); appeal denied Estate of Broadwater v. Heins, 538 Pa. 
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670 (1994). In doing so, the executors have the burden of establishing facts that show 

their entitlement to the compensation claimed. In re Estate of Rees, 425 Pa. Super 490, 65 

A.2d 306 (1996 Pa. Super). 

 E. Reduction, Elimination, and Surcharge of Executor Fees: 

Ultimately, the courts have the authority and power to reduce or eliminate a 

fiduciary’s commission if the fiduciary was negligent and caused loss to the estate. See 

generally In Re Estate of Geniviva, 450 Pa. Super 54; 675 A.2d 306 (1996 Pa. Super); 

See also Cord’s Estate, 337 Pa. 82; 9 A.2d 557 (1939). The court may disallow any 

commission for a fiduciary guilty of, but not limited to, supine negligence, faithlessness, 

mismanagement, repeated failures to perform duties, and general negligence. Jones 

Estate, 400 Pa. 545, 162 A.2d 408 (1960); Lewis Estate, 349 Pa. 455, A.2d 559 (1944). 

 The court also has the power to completely deny the executor any compensation. 

When there is fraud, dishonesty, faithlessness, or gross negligence, commissions are 

“always denied”. Valentine Estate, 16 Leh. 282. For example, in D’Alessio Estate, the 

court issued a surcharge against an executrix and denied her any commission based upon 

the executrix’s complete failure to perform or understand her duties as executrix. 

D’Alessio Estate, 26 Fiduc. Rep. 2d 236 (Phila. 2004). 

 For example, in In re Estate of Geniviva, an executor who mismanaged the estate, 

including filing an inventory and death tax returns more than three years late, was 

surcharged and his commission was reduced from $20,000.00 to $5,000.00 despite the 

executor’s contention that he relied on the advice of counsel. In re Estate of Geniviva, 

450 Pa. Super 54, 675 A.2d 306 (1996 Pa. Super.) Similarly in Janiga Estate, the court 

surcharged an Executrix where she had no credible explanation for paying taxes late and 

delaying distributions to charitable beneficiaries. Janiga Estate, 28 Fiduc. Rep. 2d 219 

(Phila. 2007), annot. Fiduc. Rev., July 2008, p. 1, aff'd, 970 A.2d 487 (Pa. Super. 2009). 

In another case, the court reduced the Executrix’s commission because the administration 

of the estate was "unnecessarily drawn out". McGough Estate, 29 Fiduc. Rep. 207 (Phila. 

1979). 

 F. Reasonableness of Counsel Fees: 

 Pennsylvania Rule of Professional Conduct 1.5(a) states that a lawyer’s fee cannot 

be “….an illegal or clearly excessive fee”.  In Pennsylvania the responsibility for 
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determining the reasonableness of counsel fees rests primarily with the auditing judge. 

Thompson Estate, 426 Pa. 270, 232 A.2d 625 (1967); McClatchy Estate, 492 Pa. 352, 

424 A.2d 1227 (1981); Bruner Estate, 456 Pa. Super. 705, 691 A.2d 530 (1997); Canjar 

Estate, 20 Fiduc. Rep. 2d 175 (Allegh. 2000); Ciaffoni Estate, 20 Fiduc. Rep. 2d 21 

(Wash. 1999); Abdoe Estate, 45 Pa. D & C 4
th

 564 (1999). 

 In determining the reasonableness of counsel fees, the courts may use as a means 

of "guidance" the "schedule of fees approved by the Attorney General." Johnson Estate, 4 

Fiduc. Rep. 2d 6, 7 (Chester County O.C. 1983). The problem with the Johnson schedule 

is that it assumes that the work performed by the attorney was performed correctly, 

efficiently, and appropriately. Johnson Estate, 4 Fiduc. Rep. 2d 6 (Chester County O.C. 

1983); Feise Estate, 21 Fiduc. Rep. 2d 317 (Montg. 2001); Carr Estate, 22 Fiduc. Rep. 2d 

364 (Montg. 2002); Gutner Estate, 7 Fiduc. Rep. 2d 192 (Montg. 1987), annot. Fiduc. 

Rev., June 1987, p. 4; Novotny Estate, 24 Fiduc. Rep. 2d 214 (Montg. 2004). Therefore, 

it is important to look to cases other than Johnson to determine if a fee is reasonable.  

LaRocca case sets forth specific factors to be considered in determining the 

reasonableness of counsel fees. LaRocca evaluates the following factors in ultimately 

determining whether counsel fees are reasonable: 

1. the amount of work;  

2. character of services; 

3. difficulty of problems involved; 

4. importance of the litigation; 

5. the amount of money or value of the property in question;  

6. the degree of responsibility incurred;  

7. whether the fund was created by the attorney; 

8. the professional skill and standing of the attorney; 

9. the results the attorney was able to obtain; and 

10. the ability of the client to pay a reasonable fee for services rendered. 

In re Trust Estate of LaRocca, 431 Pa. 542, 546 (Pa. 1968). 

 In determining whether counsel fees are reasonable, the courts look primarily to 

the factors of LaRocca, which include the amount and the character of the services 

rendered, the extent of the work and the time involved, the novelty and difficulty of the 

questions presented, the character and importance of the litigation, the responsibility 

assumed by counsel, the value of the property affected, the professional skill and 

experience called for, the standing of the attorney in his profession, the ability of the 
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client to pay, the benefit derived from the services, and the advantage accruing to the 

estate. Freeman Estate, 26 Leh. 34, 1 D. & C. 2d 178 (1954); Grier Estate. (No. 2), 31 D. 

& C. 2d 66 (1963).  

 

 G.  Burden of Proof:  

 As stated previously, the burden of claiming that commissions and fees are 

unreasonable within the account is upon the objecting party. Estate of Stephenson, 469 

Pa. 128, 364 A.2d 1301 (Pa. Sup. Ct. 1976). Once this initial burden is met, an attorney 

seeking compensation from an estate has the burden of establishing facts that demonstrate 

that he is entitled to such commission.  See Estate of Sonovick, 373 Pa. Super 396, 541 

A. 2d 374 (1988). 

 H.  Reduction, Elimination, and Surcharge of Attorney’s Fees:  

 In situations where the court determines that the counsel fees were not reasonable 

in light of the circumstances the Orphans' Court may impose a surcharge by reducing or 

eliminating the counsel fees where counsel fails to exercise the required degree of skill, 

knowledge, and diligence, resulting in loss to the estate. Albright Estate, 376 Pa. Super. 

201, 545 A.2d 896 (1988).  

 The Orphans’ Court has denied a fee altogether to an attorney. For example, in 

Smyrl the court denied the estate attorney his counsel fees and surcharged him for neglect 

in handling the estate. Smyrl Estate, 23 Fiduc. Rep. 2d 85 (Phila. 2001). Similarly, where 

the court found that the executor’s law firm breached its fiduciary duty, the court also 

denied the firm any counsel fees, surcharged the law firm for the estate’s losses, and 

ordered the firm to pay counsel fees incurred by the beneficiaries. Albright Estate, 6 

Fiduc. Rep. 2d 235 (Allegh. 1986).  

 In other cases, the Orphans’ Court substantially reduced the counsel fees. For 

example, the court reduced an executor/attorney’s fees because of his delays in 

performing duties and due to duplication of services of the executor and attorney. Shillito 

Estate, 8 Fiduc. Rep. 2d 365 (Allegheny County O.C. 1988). As another example, the 

courts also substantially reduced counsel fees where a simple estate was delayed and 

grossly mishandled and there was no proof of the lawyer's time and the nature and value 

of his services. Marcella Estate, 12 Fiduc. Rep. 2d 224 (Phila. 1992). Attorney's fees have 
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also been substantially reduced for failure of counsel to prove the services which he 

rendered to the estate. Karbiwnyk Estate, 24 Fiduc. Rep. 2d 28 (Phila. 2002). 

 

 I. Duplication of Services: The Role of Fiduciary and Attorney:  

 It is important that a person serving in the capacity as an attorney and as an 

executor distinguish between the time he or she spends in both capacities. Taylor Estate, 

3 Fiduc. Rep. 2d 410 (O.C. Montg. 1983); Phillips’ Estate, 21 D. & C. 464 (1934); 

Heltzel's Estate, 52 D. & C. 337 (1945); Schooley's Estate, 56 Dauph. 328 (1945). Any 

commission paid in both capacities must not be based upon duplication of time. Taylor 

Estate, 3 Fiduc. Rep. 2d 410.  As such, when a lawyer serves as both counsel and in a 

fiduciary capacity, it is important to maintain records that demonstrate the services 

rendered in each capacity.  Taylor Estate, 3 Fiduc. Rep. 2d 410 (Montg. 1983), annot. 

Fiduc. Rev., Feb. 1984, p. 1. Rice Estate, 10 Fiduc. Rep. 2d 59 (Bucks 1990). The court 

sua sponte may reduce an executor’s commission and the attorney’s fees where the same 

person occupied both positions. Perry Estate, 27 Chester 379 (O.C. Chest. 1979); Gutner 

Estate, 7 Fiduc. Rep 2d 192 O.C. Mont. 1987). Where an attorney-executor kept no time 

records and was unable to allocate time between the services he performed as executor 

and as attorney, the court reduced the fees that the attorney received in half. See Perry 

Estate, 27 Chester 379 (O.C. Chest. 1979). 

 

V. Fiduciary Removal Actions:  

  Generally: The Orphans’ Court has exclusive jurisdiction over the 

removal of all fiduciaries of estates and trusts in Pennsylvania. 20 Pa.C.S §711(12).  It is 

important to note that breach of fiduciary duty or failure to perform a duty imposed by 

law is cause for the removal of a fiduciary pursuant to 20 Pa.C.S. §3182(1); See also 

DiMarco Estate, 435 Pa. 428, 437, 257 A.2d 849, 853 (1969); Beichner Estate, 432 Pa. 

150, 247 A.2d 779 (1968).  The standard of proof necessary to justify the removal of a 

fiduciary is “clear and convincing”. Scientific Living, Inc. v. Hohensee, 440 Pa. 280, 270 

A.2d 216 (1970), cert. denied, 402 U.S. 1012, erh’g denied, 404 U.S. 874 (1971).   

  As to trusts: 20 Pa.C.S. §7766(b)(4) directs that the court may remove a 

trustee if:  (a) it find that the removal best serves the interest of the beneficiaries of the 
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trust; (b) it is not inconsistent with a material purpose of the trust; (c) a suitable co-trustee 

or successor trustee is available; and:  

  (1) the trustee has committed a serious breach of trust;  

  (2) lack of cooperation among cotrustees substantially impairs the 

administration of the trust;  

  (3) the trustee has not effectively administered the trust because of the 

trustee’s unfitness, unwillingness, or persistent failures;  

  (4) there has been a substantial change of circumstances.  A corporate 

reorganization of an institutional trustee, including a plan of merger or consolidation, is 

not itself a substantial change of circumstances.   

o Consider this in the context of the Pennsylvania Superior 

Court’s interpretation of 20 Pa.C.S. §7766(b)(4) in In Re 

Donald L. McKinney, Deceased and Jane D. McKinney 

Descendants’ Trust, 2013 Pa. Super. 123; 2013 Pa. Super. 

LEXIS 736 (May 21, 2013).    
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Ethics 

Elaine T. Yandrisevits, J.D., LL.M. 

 

I. Representing the Personal Representative 

A. Rule 1.1 Competence 

 A lawyer shall provide competent representation to a client. 

Competent representation requires the legal knowledge, skill, 

thoroughness and preparation reasonably necessary for the representation. 

B. Rule 1.2 Scope of Representation and Allocation of Authority Between 

Client and Lawyer 

 (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a 

client's decisions concerning the objectives of representation and, as 

required by Rule 1.4, shall consult with the client as to the means by 

which they are to be pursued. A lawyer may take such action on behalf of 

the client as is impliedly authorized to carry out the representation. A 

lawyer shall abide by a client's decision whether to settle a matter. In a 

criminal case, the lawyer shall abide by the client's decision, after 

consultation with the lawyer, as to a plea to be entered, whether to waive 

jury trial and whether the client will testify. 

 (b) A lawyer's representation of a client, including 

representation by appointment, does not constitute an endorsement of the 

client's political, economic, social or moral views or activities. 

 (c) A lawyer may limit the scope of the representation if the 

limitation is reasonable under the circumstances and the client gives 

informed consent. 
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 (d) A lawyer shall not counsel a client to engage, or assist a 

client, in conduct that the lawyer knows is criminal or fraudulent, but a 

lawyer may discuss the legal consequences of any proposed course of 

conduct with a client and may counsel or assist a client to make a good 

faith effort to determine the validity, scope, meaning or application of the 

law. 

 (e) A lawyer may counsel or assist a client regarding conduct 

expressly permitted by Pennsylvania law, provided that the lawyer 

counsels the client about the legal consequences, under other applicable 

law, of the client’s proposed course of conduct. 

C. Rule 1.3 Diligence 

 A lawyer shall act with reasonable diligence and promptness in 

representing a client. 

D. Rule 1.4 Communication 

 (a) A lawyer shall: 

  (1) promptly inform the client of any decision or 

circumstance with respect to which the client's informed consent, as 

defined in Rule 1.0(e), is required by these Rules; 

  (2) reasonably consult with the client about the means 

by which the client's objectives are to be accomplished; 

  (3) keep the client reasonably informed about the status 

of the matter, promptly comply with reasonable requests for information; 

and 
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  (4) consult with the client about any relevant limitation 

on the lawyer's conduct when the lawyer knows that the client expects 

assistance not permitted by the Rules of Professional Conduct or other 

law. 

 (b) A lawyer shall explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions regarding the 

representation. 

 (c) A lawyer in private practice shall inform a new client in 

writing if the lawyer does not have professional liability insurance of at 

least $100,000 per occurrence and $300,000 in the aggregate per year, 

subject to commercially reasonable deductibles, retention or co-insurance, 

and shall inform existing clients in writing at any time the lawyer’s 

professional liability insurance drops below either of those amounts or the 

lawyer’s professional liability insurance is terminated. A lawyer shall 

maintain a record of these disclosures for six years after the termination of 

the representation of a client. 

  1. The attorney must have a clearly defined scope of 

representation through a written fee agreement with the client. 

E. Hypotheticals 

i. Michael is an attorney with his own family law practice, where he 

typically represents spouses in divorce matters. He has never 

handled an estate administration case, although he did take Trusts 

and Estates in law school. Sean, an old friend from high school, 
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calls Michael to tell him that his father recently passed away and 

Sean has been named the Executor of the estate. Sean wants 

Michael to represent him as the Executor. Can Michael represent 

Sean in this matter? 

ii. Alyssa is an attorney who has a solo practice, where she often 

handles estate administration matters. She receives a call from 

Brian, the Executor of his sister’s estate. Brian tells Alyssa that he 

has completed the “easy” steps of the estate administration, but 

recently found out about the Pennsylvania Inheritance Tax Return 

and has no idea how to complete it. Brian only wants to hire 

Alyssa to prepare the Inheritance Tax Return; he does not want to 

retain her for any other aspects of the estate administration. Can 

Alyssa represent Brian in this matter?  

iii. Ashley is an attorney representing the Executor of an estate. One 

of the estate assets is a piece of real estate that has been on the 

market for sale for over a year. There has been very little interest in 

the property, and the Executor and all beneficiaries are eager to sell 

the property so the estate administration can be wrapped up. The 

Executor has recently departed for a month-long wellness retreat, 

advising Ashley that she will be out of communication for the 

entire duration of her trip. One week after the Executor leaves, 

Ashley receives a call from a real estate agent, who says the she 

represents an interested buyer. The real estate agent advises Ashley 
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that the buyers’ offer for the property must be accepted within 48 

hours, or it will be withdrawn. Ashley attempts to contact the 

Executor, but is unsuccessful. Can Ashley accept the buyer’s 

offer?  

II. Legal Fees  

A. Rule 1.5 Fees 

  (a)  A lawyer shall not enter into an agreement for, charge, or 

collect an illegal or clearly excessive fee. The factors to be considered in 

determining the propriety of a fee include the following: 

   (1) whether the fee is fixed or contingent; 

   (2) the time and labor required, the novelty and 

difficulty of the questions involved, and the skill requisite to perform the legal 

service properly; 

   (3) the likelihood, if apparent to the client, that the 

acceptance of the particular employment will preclude other employment by the 

lawyer; 

   (4) the fee customarily charged in the locality for 

similar legal services; 

   (5) the amount involved and the results obtained; 

   (6) the time limitations imposed by the client or by the 

circumstances, the nature and length of the professional relationship with the 

client; and 

179



   (7) the experience, reputation, and ability of the lawyer 

or lawyers performing the services. 

  (b) When the lawyer has not regularly represented the client, 

the basis or rate of the fee shall be communicated to the client, in writing, before 

or within a reasonable time after commencing the representation. 

  (c) A fee may be contingent on the outcome of the matter for 

which the service is rendered, except in a matter in which a contingent fee is 

prohibited by paragraph (d) or other law. A contingent fee agreement shall be in 

writing and shall state the method by which the fee is to be determined, including 

the percentage or percentages that shall accrue to the lawyer in the event of 

settlement, trial or appeal, litigation and other expenses to be deducted from the 

recovery, and whether such expenses are to be deducted before or after the 

contingent fee is calculated. Upon conclusion of a contingent fee matter, the 

lawyer shall provide the client with a written statement stating the outcome of the 

matter and, if there is a recovery, showing the remittance to the client and the 

method of its determination. 

  (d) A lawyer shall not enter into an arrangement for, charge, or 

collect: 

   (1) any fee in a domestic relations matter, the payment 

or amount of which is contingent upon the securing of a divorce or upon the 

amount of alimony or support; or 

   (2) a contingent fee for representing a defendant in a 

criminal case. 

180



  (e) A lawyer shall not divide a fee for legal services with 

another lawyer who is not in the same firm unless: 

   (1) the client is advised of and does not object to the 

participation of all the lawyers involved, and 

   (2) the total fee of the lawyers is not illegal or clearly 

excessive for all legal services they rendered the client. 

B. Johnson Estate, 4 Fiduc. Rep. 2d 6, (O.C. Del. 1983) 

i. In 1983, the Orphans’ Court of Delaware County promulgated a 

schedule of fees for attorneys and personal representatives that the 

Court considered reasonable.  

ii. This schedule has become widely accepted as the basis for fees, 

although deviations are permissible.  

C. LaRocca Estate, 246 A.2d 337 (Pa. 1968) 

i. The factors that may be considered in determining if a fee paid to 

an attorney is reasonable are:  

1. The amount of work performed; 

2. The character of the services rendered;  

3. The difficulty of the problems involved; 

4. The importance of the litigation; 

5. The amount of money or value of the property in question;  

6. The degree of responsibility incurred; 

7. Whether the fund involved was “created” by the attorney; 

181



8. The professional skill and standing of the attorney is his 

profession;  

9. The results the attorney was able to obtain; and 

10. The ability of the client to pay a reasonable fee for the 

services rendered.  

D. Hypotheticals: 

i. Ron is an attorney who has represented the Executor of a $4 

million estate for the last three years. Ron routinely handles 

complex estate matters. This particular estate administration was 

extremely difficult, and required several hearings before the 

Orphans’ Court to resolve issues concerning the estate property 

with the beneficiaries. Now, the estate is finally ready to be 

concluded. Ron’s legal fees and costs for the entire length of the 

representation are $250,000.00. Ron’s engagement letter with the 

Executor provides that he would bill hourly for his work, and his 

hourly rate is $250.00/hour. The Executor balks at Ron’s fee and 

argues that it is unreasonable because it exceeds 5% of the estate 

value. Is the fee unreasonable? 

ii. Carlos is an attorney who represented Jessica as the Executor of 

her mother’s estate ten years ago. After the conclusion of the estate 

administration, Carlos and Jessica did not have any further 

business dealings with each other, although they did see each other 

socially. Jessica has now retained Carlos to represent her as the 
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Executor of her father’s estate. Because Carlos represented Jessica 

in her mother’s estate, he does not send her a new engagement 

letter for her father’s estate. The estate is now ready to be 

concluded; however, Jessica objects to the legal fee charged by 

Carlos. Ten years ago, Carlos based his fees for estate 

administration cases on a percentage of the estate value; however, 

he changed his practice four years ago and now charges at the 

hourly rate of $300.00/hour for all estate matters. What could 

Carlos have done differently?  

III. Dealing with Beneficiaries  

A. Rule 4.1 Truthfulness in Statements to Others 

 In the course of representing a client a lawyer shall not knowingly: 

  (a) make a false statement of material fact or law to a 

third person; or 

  (b) fail to disclose a material fact to a third person when 

disclosure is necessary to avoid aiding and abetting a criminal or 

fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 

B. Rule 4.2 Communication with Person Represented by Counsel 

 In representing a client, a lawyer shall not communicate about the 

subject of the representation with a person the lawyer knows to be 

represented by another lawyer in the matter, unless the lawyer has the 

consent of the other lawyer or is authorized to do so by law or a court 

order. 
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C. Rule 4.3 Dealing with Unrepresented Person 

 (a) In dealing on behalf of a client with a person who is not 

represented by counsel, a lawyer shall not state or imply that the lawyer is 

disinterested. 

 (b) During the course of a lawyer’s representation of a client, a 

lawyer shall not give advice to a person who is not represented by a 

lawyer, other than the advice to secure counsel, if the lawyer knows or 

reasonably should know the interests of such person are or have a 

reasonable possibility of being in conflict with the interests of the lawyer’s 

client. 

 (c) When the lawyer knows or reasonably should know that the 

unrepresented person misunderstands the lawyer’s role in the matter, the 

lawyer should make reasonable efforts to correct the misunderstanding. 

D. Rule 1.2 – Comment 11 

 Where the client is a fiduciary, the lawyer may be charged with 

special obligations in dealings with a beneficiary. 

E. Hypotheticals: 

i. Anthony is an attorney who represents the Executor of an estate. 

The Executor is a beneficiary of the estate, as are his two siblings. 

One day, one of the siblings calls Anthony to complain about the 

Executor’s actions. The sibling tells Anthony that “since he 

represents the beneficiaries,” he needs to get the Executor to 

change his actions. What, if anything, can Anthony tell the sibling? 
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ii. Jen is an attorney who represents the Executor of an estate. The 

Executor and her six siblings are all equal beneficiaries of the 

estate. The Executor is estranged from her siblings, and instructs 

Jen not to discuss the estate with any of the other beneficiaries. 

One day, one of the siblings calls Jen and asks for a copy of the 

Inheritance Tax Return. What, if anything, can Jen do?  

IV. Confidentiality 

A. Rule 1.6 Confidentiality of Information 

 (a) A lawyer shall not reveal information relating to 

representation of a client unless the client gives informed consent, except 

for disclosures that are impliedly authorized in order to carry out the 

representation, and except as stated in paragraphs (b) and (c). 

 (b) A lawyer shall reveal such information if necessary to 

comply with the duties stated in Rule 3.3. 

 (c) A lawyer may reveal such information to the extent that the 

lawyer reasonably believes necessary: 

   (1) to prevent reasonably certain death or 

substantial bodily harm; 

   (2) to prevent the client from committing a 

criminal act that the lawyer believes is likely to result in substantial injury 

to the financial interests or property of another; 
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   (3) to prevent, mitigate or rectify the 

consequences of a client's criminal or fraudulent act in the commission of 

which the lawyer's services are being or had been used; or 

   (4) to establish a claim or defense on behalf of 

the lawyer in a controversy between the lawyer and the client, to establish 

a defense to a criminal charge or civil claim or disciplinary proceeding 

against the lawyer based upon conduct in which the client was involved, 

or to respond to allegations in any proceeding concerning the lawyer's 

representation of the client; or 

   (5) to secure legal advice about the lawyer’s 

compliance with these Rules; or 

   (6) to effectuate the sale of a law practice 

consistent with Rule 1.17; or 

   (7) to detect and resolve conflicts of interest 

from the lawyer’s change of employment or from changes in the 

composition or ownership of a firm, but only if the revealed information 

would not compromise the attorney-client privilege or otherwise prejudice 

the client. 

 (d) A lawyer shall make reasonable efforts to prevent the 

inadvertent or unauthorized disclosure of, or unauthorized access to, 

information relating to the representation of a client. 
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 (e) The duty not to reveal information relating to 

representation of a client continues after the client-lawyer relationship has 

terminated. 

B. Hypotheticals: 

i. Shannon is an attorney who prepared a Last Will and Testament 

for Dave four years ago. One day, she receives a call from Liane, 

Dave’s daughter. Liane tells Shannon that, in the years since 

Shannon prepared Dave’s Will, Dave got remarried (to a woman 

thirty years younger than him) and executed a new Will leaving his 

entire estate to his new wife. Liane wants to know if Shannon 

retained a copy of Dave’s prior Will, and asks Shannon to provide 

it to her. Can Shannon comply with this request?  

ii. Melissa is an attorney who prepared a Last Will and Testament for 

Amber five years ago. Amber had three children: Lauren, Jim, and 

Tom. Amber told Melissa that she wanted to leave her entire estate 

to Jim, because Lauren and Tom had good jobs, and she felt that 

Jim needed the money more. Amber named Lauren as the Executor 

under her Will. Now, Melissa represents Lauren as the Executor of 

the estate. Lauren tells Melissa that she is surprised that Amber did 

not leave her estate to her children equally, and asks if Melissa can 

tell her why the Will was drafted in this manner. What, if anything, 

can Melissa tell Lauren?    

 

187



 

188



Chapter Five 
 

Exhibit A:  Sample Commissions 

 

 

 

 

189



 

 

 

190



191



192



Chapter Six 

Complicated Issues 

Elaine T. Yandrisevits, J.D., LL.M. 
Antheil Maslow & MacMinn, LLP
Doylestown 

193



 

 

194



Complicated Issues 

Elaine T. Yandrisevits, J.D., LL.M. 

 

I. Ancillary Probate 

A. The Register of Wills only has jurisdiction over the decedent’s property 

located in Pennsylvania. 

i. 20 Pa. C.S. § § 3131.  Place of probate. 

The will of a decedent domiciled in the Commonwealth at the time 

of his death shall be probated only before the register of the county 

where the decedent had his last family or principal residence. If the 

decedent had no domicile in the Commonwealth, his will may be 

probated before the register of any county where any of his 

property is located. 

B. If the decedent had probate property in another state (usually real 

property), the personal representative must open ancillary probate in that 

state after opening probate in Pennsylvania.  

C. Property in another state may be subject to the procedures, taxes, and fees 

of that jurisdiction.  

D. Real property located in another state is not subject to Pennsylvania 

Inheritance Tax  

II. Divorce 

A. If a decedent dies in the process of divorce proceedings, it is very 

important to determine the exact stage of the proceedings.  

B. Share of the surviving spouse: 

i. Testate estates: 
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1. 20 Pa. C.S. § § 2507.  Modification by circumstances. 

  Wills shall be modified upon the occurrence of any of the 

following circumstances, among others: . . .  

   (2)  Divorce or pending divorce.--Any provision in a 

testator's will in favor of or relating to the testator's spouse shall become 

ineffective for all purposes unless it appears from the will that the 

provision was intended to survive a divorce, if the testator: 

   (i)  is divorced from such spouse after making the 

will; or 

   (ii)  dies domiciled in this Commonwealth during 

the course of divorce proceedings, no decree of divorce has been entered 

pursuant to 23 Pa.C.S. § 3323 (relating to decree of court) and grounds 

have been established as provided in 23 Pa.C.S. § 3323(g). 

ii. Intestate estates: 

1. 20 Pa. C.S. § § 2106.  Forfeiture. 

(a)  Spouse's share.-- 

 (1)  A spouse who, for one year or upwards 

previous to the death of the other spouse, has willfully 

neglected or refused to perform the duty to support the 

other spouse, or who for one year or upwards has willfully 

and maliciously deserted the other spouse, shall have no 

right or interest under this chapter in the real or personal 

estate of the other spouse. 
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 (2)  A spouse shall have no right or interest under 

this chapter in the real or personal estate of the other spouse 

if: 

  (i)  the other spouse dies domiciled in this 

Commonwealth during the course of divorce proceedings; 

  (ii)  no decree of divorce has been entered 

pursuant to 23 Pa.C.S. § 3323 (relating to decree of court); 

and 

  (iii)  grounds have been established as 

provided in 23 Pa.C.S. § 3323(g). 

iii. Nonprobate assets: 

1. 20 Pa. C.S. § 6111.2.  Effect of divorce or pending divorce 

on designation of beneficiaries. 

(a)  Applicability.--This section is applicable if an 

individual: 

 (1)  is domiciled in this Commonwealth; 

 (2)  designates the individual's spouse as beneficiary 

of the individual's life insurance policy, annuity contract, 

pension or profit-sharing plan or other contractual 

arrangement providing for payments to the spouse; and 

 (3)  either: 

  (i)  at the time of the individual's death is 

divorced from the spouse; or 
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  (ii)  dies during the course of divorce 

proceedings, no decree of divorce has been entered 

pursuant to 23 Pa.C.S. § 3323 (relating to decree of court) 

and grounds have been established as provided in 23 

Pa.C.S. § 3323(g). 

(b)  General rule.--Any designation described in subsection 

(a)(2) in favor of the individual's spouse or former spouse 

that was revocable by the individual at the individual's 

death shall become ineffective for all purposes and shall be 

construed as if the spouse or former spouse had 

predeceased the individual, unless it appears the 

designation was intended to survive the divorce based on: 

 (1)  the wording of the designation; 

 (2)  a court order; 

 (3)  a written contract between the individual and 

the spouse or former spouse; or 

 (4)  a designation of a former spouse as a 

beneficiary after the divorce decree has been issued. 

(c)  Liability.-- 

 (1)  Unless restrained by court order, no insurance 

company, pension or profit-sharing plan trustee or other 

obligor shall be liable for making payments to a spouse or 
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former spouse which would have been proper in the 

absence of this section. 

 (2)  Any spouse or former spouse to whom payment 

is made shall be answerable to anyone prejudiced by the 

payment. 

C. The Pennsylvania Domestic Relations Code provides the grounds for 

divorce.  

i. 23 Pa. C.S. § 3301. Grounds for divorce. 

(a)  Fault.--The court may grant a divorce to the innocent and 

injured spouse whenever it is judged that the other spouse has: 

 (1)  Committed willful and malicious desertion, and 

absence from the habitation of the injured and innocent spouse, 

without a reasonable cause, for the period of one or more years. 

 (2)  Committed adultery. 

 (3)  By cruel and barbarous treatment, endangered the life 

or health of the injured and innocent spouse. 

 (4)  Knowingly entered into a bigamous marriage while a 

former marriage is still subsisting. 

 (5)  Been sentenced to imprisonment for a term of two or 

more years upon conviction of having committed a crime. 

 (6)  Offered such indignities to the innocent and injured 

spouse as to render that spouse's condition intolerable and life 

burdensome. 
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(b)  Institutionalization.--The court may grant a divorce from a 

spouse upon the ground that insanity or serious mental disorder has 

resulted in confinement in a mental institution for at least 18 

months immediately before the commencement of an action under 

this part and where there is no reasonable prospect that the spouse 

will be discharged from inpatient care during the 18 months 

subsequent to the commencement of the action. A presumption that 

no prospect of discharge exists shall be established by a certificate 

of the superintendent of the institution to that effect and which 

includes a supporting statement of a treating physician. 

(c)  Mutual consent.-- 

 (1)  The court may grant a divorce where it is alleged that 

the marriage is irretrievably broken and 90 days have elapsed from 

the date of commencement of an action under this part and an 

affidavit has been filed by each of the parties evidencing that each 

of the parties consents to the divorce. 

 (2)  The consent of a party shall be presumed where that 

party has been convicted of committing a personal injury crime 

against the other party. 

(d)  Irretrievable breakdown.-- 

 (1)  The court may grant a divorce where a complaint has 

been filed alleging that the marriage is irretrievably broken and an 

affidavit has been filed alleging that the parties have lived separate 
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and apart for a period of at least two years and that the marriage is 

irretrievably broken and the defendant either: 

  (i)  Does not deny the allegations set forth in the 

affidavit. 

  (ii)  Denies one or more of the allegations set forth 

in the affidavit but, after notice and hearing, the court determines 

that the parties have lived separate and apart for a period of at least 

two years and that the marriage is irretrievably broken. 

 (2)  If a hearing has been held pursuant to paragraph (1)(ii) 

and the court determines that there is a reasonable prospect of 

reconciliation, then the court shall continue the matter for a period 

not less than 90 days nor more than 120 days unless the parties 

agree to a period in excess of 120 days. During this period, the 

court shall require counseling as provided in section 3302 (relating 

to counseling). If the parties have not reconciled at the expiration 

of the time period and one party states under oath that the marriage 

is irretrievably broken, the court shall determine whether the 

marriage is irretrievably broken. If the court determines that the 

marriage is irretrievably broken, the court shall grant the divorce. 

Otherwise, the court shall deny the divorce. 

(e)  No hearing required in certain cases.--If grounds for divorce 

alleged in the complaint or counterclaim are established under 
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subsection (c) or (d), the court shall grant a divorce without 

requiring a hearing on any other grounds. 

D. Grounds for divorce must be both met and established as part of a divorce 

proceeding.  

i. 23 Pa. C.S. § 3323. Decree of Court.  

(g)  Grounds established.--For purposes of subsections (c.1) and 

(d.1), grounds are established as follows: 

 (1)  In the case of an action for divorce under section 

3301(a) or (b) (relating to grounds for divorce), the court adopts a 

report of the master or makes its own findings that grounds for 

divorce exist. 

 (2)  In the case of an action for divorce under section 

3301(c), both parties have filed affidavits of consent or, if the 

presumption in section 3301(c)(2) is established, one party has 

filed an affidavit of consent. 

 (3)  In the case of an action for divorce under section 

3301(d), an affidavit has been filed and no counter-affidavit has 

been filed or, if a counter-affidavit has been filed denying the 

affidavit's averments, the court determines that the marriage is 

irretrievably broken and the parties have lived separate and apart 

for at least two years at the time of the filing of the affidavit. 

III. Unmarried Couples 

A. 23 Pa. C.S. § 1103.  Common-law marriage. 
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No common-law marriage contracted after January 1, 2005, shall be valid. 

Nothing in this part shall be deemed or taken to render any common-law 

marriage otherwise lawful and contracted on or before January 1, 2005, 

invalid. 

B. Prior to January 1, 2005, Pennsylvania recognized two kinds of marriage: 

ceremonial marriage and common law marriage.  

i. Ceremonial marriage – “a wedding or marriage performed by a 

religious or civil authority with the usual or customary ceremony 

or formalities.”  

ii. Common law marriage – “can only be created by an exchange of 

words in the present tense, spoken with the specific purpose that 

the legal relationship of husband and wife is created by that.”  

1. The words in the present tense are referred to as verba in 

praesenti.  

iii. Straudenmayer v. Staudenmayer, 714 A.2d 1016, 1019 (Pa. 1998), 

C. The burden of proof to demonstrate a common law marriage exists is on 

the party alleging that a common law marriage exists. – Clear and 

convincing evidence standard  

D. Proving the existence of verba in praesenti: 

i. If one party of the purported common law marriage is deceased, 

the Dead Man’s Rule prohibits the surviving party from testifying 

to the exchange of verba in praesenti that is necessary to prove the 

existence of a common law marriage.  
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ii. In these cases, the Pennsylvania Supreme Court has recognized a 

rebuttable presumption in favor of common law marriage. This 

rebuttable presumption exists where the surviving party proves, by 

clear and convincing evidence, that the relationship involved “(1) 

constant cohabitation; and (2) a reputation of marriage which is not 

partial or divided but is broad and general.” Straudenmayer, 714 

A.2d at 1020-21. 

IV. Disabled Beneficiaries 

A. An adult individual is considered disabled by the Social Security 

Administration if he or she is unable to engage in any substantial gainful 

activity by reason of any medically determinable physical or mental 

impairment which can be expected to result in death or which has lasted or 

can be expected to last for a continuous period of not less than twelve (12) 

months. 

B. Resource- and income-dependent public benefits: 

i. Examples: 

1. Supplemental Security Income (SSI) 

2. Medicaid/Medical Assistance/Waiver programs 

3. Food Stamps 

ii. Each program has a resource and income test to determine if the 

recipient is financially eligible. 

1. SSI – Resource limit of $2,000.00 per individual or 

$3,000.00 per married couple.  
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2. Medical Assistance – Varies by program.  

iii. If a recipient exceeds the resource and income limits for the 

program, he or she will be rendered financially ineligible and will 

lose public benefits.  

C. Special Needs Trusts 

i. Any funds held in a Special Needs Trust do not count as resources 

for purposes of determining eligibility for public benefits.  

ii. Trust is designed to supplement, not supplant, the beneficiary’s 

public benefits.  

iii. Trustee has the unfettered discretion in making all distributions 

from the Trust.  

iv. Types: 

1. Third Party Funded 

a. Holds funds that belonged to anyone except the 

beneficiary.  

b. Typically created as part of an estate plan.  

c. The Will must include a specific intent by the 

testator for the funds to be held in a Special Needs 

Trust.  

i. Example: “I leave the entire residue of my 

estate to the Third Party Funded Special 

Needs Trust for the benefit of my daughter, 

Jane Smith.” 
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d. No payback to state Medicaid agency.  

2. Self-Funded 

a. Holds funds that belonged to the beneficiary.  

b. Used in estate administration in cases where the 

disabled individual will receive funds directly from 

the estate. 

i. Intestacy. 

ii. Testate estates that leave a bequest directly 

to the individual with disabilities. 

1. Example – “I leave the residue of my 

estate to my daughter, Jane Smith.” 

c. Contains a payback to the state Medicaid agency.  

d. Can only be created by: 

i. Competent adult beneficiary 

ii. Beneficiary’s parent 

iii. Beneficiary’s grandparent 

iv. Beneficiary’s legal guardian 

v. If none of the above are available to create 

the Trust, the Orphans’ Court can approve 

and establish the Trust.  

e. 42 U.S.C. § 1396p(d)(4)(A) 

V. Minor Beneficiaries 

A. When the bequest is $25,000.00 or less: 
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i. The personal representative may distribute a sum of less than 

$25,000.00 directly to a minor beneficiary or to the minor 

beneficiary’s parent without the appointment of a guardian of the 

estate of the minor when authorized by the Orphans’ Court.  

ii. The personal representative may also nominate a custodian for the 

minor and authorize the transfer of funds to an Uniform Transfer to 

Minors Act (UTMA) account, even if no express provision exists 

in the Will or the estate is intestate.  

B. When the bequest is more than $25,000.00: 

i. A guardian of the estate of the minor should be appointed. 

ii. If no guardian is appointed, the funds may be deposited in a bank 

account for the minor’s benefit, with the express provision that no 

funds may be withdrawn from the account until the minor attains 

the age of majority unless there is a Court order authorizing such.  

iii. The personal representative may transfer the funds to an UTMA 

only if authorized by the Will.  

VI. Wrongful Death and Survival Action Litigation  

A. Wrongful Death action 

i. The cause of action brought by the decedent’s family to 

compensate them for their loss.  

ii. 42 Pa. C.S. § 8301.  Death action. 

(a)  General rule.--An action may be brought, under procedures 

prescribed by general rules, to recover damages for the death of an 
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individual caused by the wrongful act or neglect or unlawful 

violence or negligence of another if no recovery for the same 

damages claimed in the wrongful death action was obtained by the 

injured individual during his lifetime and any prior actions for the 

same injuries are consolidated with the wrongful death claim so as 

to avoid a duplicate recovery. 

(b)  Beneficiaries.--Except as provided in subsection (d), the right 

of action created by this section shall exist only for the benefit of 

the spouse, children or parents of the deceased, whether or not 

citizens or residents of this Commonwealth or elsewhere. The 

damages recovered shall be distributed to the beneficiaries in the 

proportion they would take the personal estate of the decedent in 

the case of intestacy and without liability to creditors of the 

deceased person under the statutes of this Commonwealth. 

(c)  Special damages.--In an action brought under subsection (a), 

the plaintiff shall be entitled to recover, in addition to other 

damages, damages for reasonable hospital, nursing, medical, 

funeral expenses and expenses of administration necessitated by 

reason of injuries causing death. 

(d)  Action by personal representative.--If no person is eligible to 

recover damages under subsection (b), the personal representative 

of the deceased may bring an action to recover damages for 

reasonable hospital, nursing, medical, funeral expenses and 

208



expenses of administration necessitated by reason of injuries 

causing death. 

iii. Does not become part of the decedent’s estate.  

iv. Not subject to inheritance, estate, or income taxes.  

B. Survival Action 

i. The cause of action the decedent would have been able to bring if 

he or she survived the incident that caused death.  

ii. 42 Pa. C.S. § 8302.  Survival action. 

All causes of action or proceedings, real or personal, shall survive 

the death of the plaintiff or of the defendant, or the death of one or 

more joint plaintiffs or defendants. 

iii. Becomes part of the decedent’s estate.  

iv. Subject to inheritance, estate, and fiduciary income taxes.  

C. Beneficiaries: 

i. Wrongful death: 

1. Spouse, children, and parents of the decedent. 

2. Beneficiaries take in the proportions they would receive 

under the intestacy statute.  

ii. Survival: 

1. Passes through the estate, so first available to creditors.  

2. Beneficiaries are the beneficiaries of the estate – either 

named in the Will or determined by the intestacy laws.  
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D. Court approval is necessary for the allocation of funds between wrongful 

death action and survival action. – Must also obtain input from the 

Department of Revenue.  

E. Survival action funds must be included on the Inheritance Tax Return and 

Inventory.   
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Closing the Estate 

Elaine T. Yandrisevits, J.D., LL.M. 

 

I. Formal Accounting and Petition for Allowance 

A. 20 Pa. C.S. § 3501.1.  Accounting by personal representative. 

A personal representative may file his account at any time after four 

months from the first complete advertisement of the original grant of 

letters, but shall not file it earlier unless directed to do so by the court. A 

personal representative may be cited to file an account at any time after 

the expiration of six months from the first complete advertisement of the 

original grant of letters. A personal representative may be directed by the 

court to file an account of his administration at any time. 

B. 20 Pa. C.S. § 3503.  Notice to parties in interest. 

The personal representative shall give written notice of the filing of his 

account and of its call for audit or confirmation to every person known to 

the personal representative to have or assert an interest in the estate as 

beneficiary, heir, next of kin or claimant, unless the interest of such person 

has been satisfied or unless such person fails to respond to a demand under 

section 3532(b.1) (relating to at risk of personal representative). 

C. 20 Pa. C.S. § 3513.  Statement of proposed distribution. 

A personal representative filing an account shall file a statement of 

proposed distribution or a request that distribution be determined by the 

court or by an auditor, as local rules may prescribe. The statement of 

proposed distribution shall be in such form, and such notice thereof shall 
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be given by advertisement or otherwise, and objections thereto may be 

made, as local rules prescribe. 

D. The form of an Account is determined by Chapter II of the Orphans’ Court 

Rules. 

i. New rules effective September 1, 2016 made significant changes to 

the procedure and format for filing an Account.  

ii. O.C. Rule 2.4 – A Petition for Adjudication must be filed at the 

same time as the Account.  

iii. O.C. Rule 2.5(a) – Written notice of the filing of the Account must 

be provided to: 

1. Every unpaid claimant who has given written notice of his 

or her claim. 

2. Any other claimant with a claim not listed on the Account 

as paid in full or to be paid in full.  

3. Any individual or entity that has an interest in the estate as 

a beneficiary, heir, or next of kin.  

iv. O.C. Rule 2.5(d) – Written notice must be provided at least twenty 

(20) days prior to the Audit.  

v. O.C. Rule 2.7 – Objections may be filed in writing to any Account 

on or before the date of the Audit.  

vi. O.C. Rule 2.8 – Pleadings are allowed after Objections are filed.  
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vii. O.C. Rule 2.9 – The Orphans’ Court may confirm and approve a 

Petition for Adjudication by entering an Order specifying the 

approved distribution.  

II. Informal Accounting and Receipts and Releases 

A. Instead of settling the estate formally, the personal representative may 

prepare an Informal Account for the interested parties.  

B. The Informal Account lists all receipts and distributions from the estate 

during the personal representative’s appointment.  

C. The Informal Account should be accompanied by Receipts and Releases, 

whereby each beneficiary can agree to accept the Informal Account and 

release the personal representative from liability for his or her actions.  

D. Upon receipt of signed Receipts and Releases from all beneficiaries, the 

personal representative can make distribution.  

E. If one or more of the beneficiaries will not sign a Receipt and Release, the 

personal representative may need to file a Formal Account and Petition for 

Adjudication. 

III. Status Report 

A. O.C. Rule 10.6. Status Report by Personal Representative 

(a) Report of Uncompleted Administration. If administration of an estate 

has not been completed within two years of the decedent’s death, the 

personal representative or counsel shall file at such time, and annually 

thereafter until the administration is completed, a report with the Register 
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showing the date by which the personal representative or his, her, or its 

counsel reasonably believes administration will be completed. 

(b) Report of Completed Administration. Upon completion of the 

administration of an estate, the personal representative or his, her or its 

counsel shall file with the Register a report showing: 

 (1) completion of administration of the estate; 

 (2) whether a formal Account was filed with the Orphans’ Court; 

 (3) whether a complete Account was informally stated to all parties 

in interest; 

 (4) whether final distribution has been completed; and 

 (5) whether approvals of the Account, receipts, joinders and 

releases have been filed with the clerk. 

(c) Form of Status Report. The report required by this Rule shall be in the 

form approved by the Supreme Court. 

(d) Copy of Rule. Upon the grant of letters, the Register shall give a copy 

of Rule 10.6 to each personal representative not represented by counsel. 

(e) Failure to File a Status Report. After at least ten (10) days subsequent 

to providing written notice to a delinquent personal representative and 

counsel, the Register shall inform the court of the failure to file the report 

required by this Rule with a request that the court conduct a hearing to 

determine what sanctions, if any, should be imposed. 
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IV. Distributions  

A. Liability of Personal Representative 

i. 20 Pa. C.S. § 3532.  At risk of personal representative. 

(a)  Rights of claimants against personal representatives.--A 

personal representative, at his own risk and without the filing, audit 

or confirmation of his account, may distribute real or personal 

property and such distribution shall be without liability to any 

claimant against the decedent, unless the claim of such claimant is 

known to the personal representative within one year after the first 

complete advertisement of the grant of letters to such personal 

representative or thereafter but prior to such distribution. 

(b)  Rights of claimants against distributed property.-- 

 (1)  Personal property.--No claimant shall have any claim 

against personal property distributed by a personal representative 

at his own risk pursuant to subsection (a), unless the claim of such 

claimant is known to the personal representative within one year 

after the first complete advertisement of the grant of letters or 

thereafter but prior to such distribution. 

 (2)  Real property.--No claimant shall have any claim 

against real property conveyed by a personal representative in 

distribution at his own risk pursuant to subsection (a) hereof, 

unless such claimant, within one year after the decedent's death, 

files a written notice of his claim with the clerk. Such claim against 
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real property shall expire at the end of five years after the 

decedent's death, unless within that time the personal 

representative files an account or the claimant files a petition to 

compel an accounting. 

 (3)  Liens and charges existing at death.--Nothing in this 

section shall be construed as affecting any lien or charge which 

existed at the time of the decedent's death on his real or personal 

property. 

(b.1)  Limitation on rights of claimants.--A personal representative 

may make written demand by mail or delivery to any person who 

may have a claim but who has not previously given written notice 

of his claim to the personal representative. If the personal 

representative's demand requests the person to give written notice 

of his claim within 60 days from the mailing or delivery of the 

demand or within one year from the first complete advertisement 

of the grant of letters, whichever is later, and the person fails to do 

so, the person shall not have any rights with respect to such claim 

under subsection (a) or (b)(1) and shall not have any right on 

account of such claim to receive notice of the filing of the personal 

representative's account and of its call for audit or confirmation. 

The personal representative shall not be liable to any such person 

or to any beneficiary, heir or next of kin or creditor of the estate for 

making or failing to make demand under this subsection. 
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(c)  Record of risk distributions.--The personal representative may 

file with the clerk receipts, releases and refunding agreements 

which he may have received from persons to whom he has made a 

risk distribution, or from other parties in interest. Receipts, releases 

and refunding agreements so filed shall be indexed under the name 

of the estate. Their acceptance shall not be construed as court 

approval of any act of administration or distribution therein 

reflected. 

B. Commission to the Personal Representative 

i. 20 Pa. C.S. § 3537.  Compensation. 

The court shall allow such compensation to the personal 

representative as shall in the circumstances be reasonable and just, 

and may calculate such compensation on a graduated percentage. 

ii. Johnson Estate, 4 Fiduc. Rep. 2d 6, (O.C. Del. 1983) 

1. A schedule of fees for attorneys and personal 

representatives that most Orphans’ Courts consider 

reasonable.  

2. This schedule has become widely accepted as the basis for 

fees, although deviations are permissible.  

iii. Any commission paid is taxable as income to the personal 

representative in the year in which it is received.  
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C. Distributions to Beneficiaries 

i. 20 Pa. C.S. § 3533.  Award upon final confirmation of account. 

A personal representative shall be relieved of liability with respect 

to all real and personal estate distributed in conformity with a 

decree of court or in accordance with rule of court after 

confirmation of an account. In making any such distribution, the 

personal representative shall not be entitled to demand refunding 

bonds from the distributees, except as provided by this title or as 

directed by the court. 

ii. 20 Pa. C.S. § 3534.  Distribution in kind. 

The court, for cause shown, may order the estate to be distributed 

in kind to the parties in interest, including fiduciaries. In such case, 

when there are two or more distributees, distribution may be made 

of undivided interests in real or personal estate or the personal 

representative or a distributee may request the court to divide, 

partition and allot the property, or to direct the sale of the property. 

If such a request is made, the court, after such notice as it shall 

direct, shall fairly divide, partition and allot the property among the 

distributees in proportion to their respective interests, or the court 

may direct the personal representative to sell at a sale confined to 

the distributees, or at a private or public sale not so confined, any 

property which cannot be so divided, partitioned or allotted. 
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iii. 20 Pa. C.S. § 3534.1.  Cost of distribution of tangible personal 

property. 

Except as otherwise provided in the will, if any, the personal 

representative shall pay as an expense of administration the 

reasonable expenses of storage, insurance, packing and delivery of 

tangible personal property to a beneficiary. 

iv. 20 Pa. C.S. § 3541.  Order of abatement. 

(a)  General rules.--Except as otherwise provided by the will, if the 

assets are insufficient to pay all claimants and distributees in full, 

the shares of distributees, without distinction between real and 

personal estate, shall have priority of distribution in the following 

order: 

 (1)  Property specifically devised or bequeathed to or for 

the benefit of the surviving spouse. 

 (2)  Property specifically devised or bequeathed to or for 

the benefit of the decedent's issue. 

 (3)  Property specifically devised or bequeathed to or for 

the benefit of other distributees. 

 (4)  Property disposed of by will in the form of a general 

bequest of cash, stocks or bonds. 

 (5)  Property disposed of by general devise or bequest and 

not included in a residuary clause. 

 (6)  Property devised or bequeathed in a residuary clause. 
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 (7)  Property not disposed of by the will. 

(b)  Demonstrative legacies.--Property out of which a 

demonstrative legacy is primarily to be paid shall be deemed to be 

specifically devised or bequeathed to the extent of such 

demonstrative legacy. 
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State_______ Zip____________ County_______________________________ Date of Birth______________

 I am an attorney employed full time by a local, state, or federal government agency or a nonprofi t legal services offi ce, 
 as opposed to an independent contractor.  Your Signature___________________________________________
Type of Practice     Private     Government     Corporate
Area(s) of Specialization _______________________________________________________________________
Date Admitted to Supreme Court of Pennsylvania ____________________________________________________
(or) Date Admitted _____________________________________ in County of ___________________________
Earliest Date Admitted in Any State _____________________________________________ State_______________
Have you ever been a member of this association?     Yes     No
Other State or Local Bar Memberships____________________________________________________________
__________________________________________________________________________________________
Please enroll me in the Association and any Sections checked on the reverse!
Applicant’s signature________________________________________________________________________

 Payment Enclosed (Make checks payable to the PA Bar Association)
Charge my:         DISCOVER

CARD

R    
Card #___________________________________________________________ Exp. Date____________________
Billing Address_________________________ City______________________ State_______ Zip____________
Please send all PBA mailings to my:    Home    Offi ce

 Check here if you do NOT want your FAX number to appear in PBA publications. PBI Book—Rev. 1/18

For More Information Call PBA:
800-932-0311 or 717-238-6715



*Current as of Jan. 1, 2020; dues fees in effect until Dec. 31, 2020. Call PBA at 800-932-0311 or 717-238-6715 for current information.

 Administrative Law ............................ $25.00
 Aeronautical & Space Law ................. $20.00
 Business Law ...................................... $40.00
 Civil Litigation .................................... $45.00
 Criminal Justice ................................. $35.00
 Education Law .................................... $15.00
 Elder Law ............................................ $45.00
 Environmental & Energy Law ........... $25.00
 Family Law ......................................... $65.00

 Intellectual Property Law .................. $45.00
 International & Comparative Law ..... $15.00
 Labor & Employment Law ................. $40.00
 Municipal Law .................................... $15.00
 Public Utility Law .............................. $35.00
 Real Property, Probate & Trust Law . $35.00
 Solo & Small Firm Practice ............... $40.00
 Tax Law .............................................. $15.00
 Workers’ Compensation Law .............. $30.00

Section Registration Request Form*

Important Tax Information—Your dues payment will not be deductible as a charitable contribution but 
will, in general, be deductible for most members as a business expense, except to the extent provided in the next sentence. 
Pursuant to the Revenue Reconciliation Act of 1993, PBA estimates that 4% of your dues payment will not be deductible as 
an ordinary and necessary business expense because of PBA’s lobbying activities on behalf of its members.
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EARLIEST ADMIT DATE
TO ANY STATE BAR  PRORATED SCHEDULE DUES GOV’T ATTY.*
On or before 9/19/16  Nov.–March ............................................$335.00 $268.00
  April–June ................................................252.00 201.00
  July–Sept. .................................................168.00 134.00
  Oct.–Dec. . ...................................................84.00 67.00
9/20/16 thru 9/19/17  Nov.–March ............................................$268.00 $215.00
  April–June ................................................201.00 162.00
  July–Sept. .................................................134.00 108.00
  Oct.–Dec. . ...................................................67.00 54.00
9/20/17 thru 9/19/18  Nov.–March ............................................$201.00 $161.00
  April–June ................................................151.00 121.00
  July–Sept. .................................................101.00 81.00
  Oct.–Dec. . ...................................................51.00 41.00
9/20/18 thru 9/19/19  Nov.–March ............................................$134.00 $108.00
  April–June ................................................101.00 81.00
  July–Sept. ...................................................67.00 54.00
  Oct.–Dec. . ...................................................34.00 27.00
On or after 9/20/19  FREE 

LAWYERS NOT ADMITTED TO PRACTICE  IN PA (ASSOCIATE MEMBERSHIP)
Not Admitted to PA Bar  Nov.–May ................................................$175.00 N/A
  June–Dec.  ..................................................88.00 N/A
* A government attorney is defi ned as an attorney who is employed full time by a local, state, or federal 

government agency or a nonprofi t legal services agency, as opposed to an independent contractor.

If you are a private practitioner in 
 one of the counties listed, you 
must fi rst be a member of a 

local bar assn. before joining the PBA. 
If you have any questions or need a 
referral to a local bar assn., please call 
800-932-0311 or 717-238-6715.

 Check here if you are a new section member or you have not belonged to the selected section for fi ve years or longer. 
You will receive a free, one-year section membership! (Limited to one free section membership.) 

n Adams, Armstrong, Beaver, Bedford, Berks, Blair, Bradford, Butler, 
Cambria, Cameron, Carbon, Centre, Clarion, Clearfi eld, Clinton, 
Crawford, Cumberland, Dauphin, Elk, Erie, Fayette, Franklin, Fulton, 
Greene, Huntingdon, Jefferson, Juniata, Lackawanna, Lancaster, 
Lawrence, Lebanon, Lehigh, Lycoming, Mercer, Miffl in, Montgomery, 
Northampton, Northumberland, Pike, Potter, Schuylkill, Somerset, 
Susquehanna, Tioga, Union/Snyder, Venango, Wayne, Westmoreland, 
Wyoming/Sullivan, York.




Join 

The Real Property, Probate &  
Trust Law Section

of  
The Pennsylvania Bar Association

The Real Property, Probate & Trust Law Section concentrates on landlord/tenant relations, 
environmental issues, eminent domain, and probate matters. Members are also active in improving the 
relationship between realtors and lawyers.

The Real	Property,	Probate	&	Trust	Law	Newsletter, published twice a year, keeps members up to 
date by recapping section activities and highlighting recent developments in the field.  

An annual retreat is open to all section members.  Networking with colleagues from around the 
state and attending educational workshops are other important advantages of section membership.

Any member of the Pennsylvania Bar Association is eligible to join the section, for just $35 dues 
per year. Simply fill out and return this form with your check.

Note: You must be a member of the Pennsylvania Bar Association to join.
Full Name of Applicant____________________________________________ Supreme Court I.D. #______________________
Firm or Office Address______________________________________________________________________________
City _________________________________________________________ State____________________ Zip__________________
Phone______/______-__________ FAX #______/______-__________ E-mail_______________________________________
Home Address _________________________________________________________________________________________
City __________________________________________________________ State_____________________ Zip________________
County__________________________________________  Please send all PBA mailings to my:   Home   Office
Applicant’s signature___________________________________________________________________________________
 Check here if you are a new section member or you have not belonged to the selected section for five years or longer.  

You will receive a free, one-year section membership! (Limited to one free section membership.) 
 Payment Enclosed (Make checks payable to the PA Bar Association)
Charge my:      DISCOVER

CARD

R     Card #_________________________________ Exp. Date______________
Billing Address_____________________________________ City___________________________ State_______ Zip__________

 Complete and return to: Pennsylvania Bar Association 
Committee & Section Dept. 
100 South St., P.O. Box 186 
Harrisburg, PA 17108

For More Information Call PBA: 
800-932-0311 (toll free in U.S.) or 717-238-6715
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PBA Working Rules of 
Professionalism

1 Treat with civility the lawyers,  
clients, opposing parties, the Court,  
and all the officials with whom we  
work.  Professional courtesy is  
compatible with vigorous advocacy  
and zealous representation.

2 Communications are lifelines.  Keep  
the lines open.  Telephone calls and  
correspondence are a two-way  
channel; respond to them promptly.

3 Respect other lawyers’ schedules as  
your own.  Seek agreement on  
meetings, depositions, hearings and  
trial dates.  A reasonable request for a  
scheduling accommodation should  
never be unreasonably refused.

4 Be punctual in appointments,  
communications and in honoring  
scheduled appearances.  Neglect and  
tardiness are demeaning to others and  
the judicial system.

T he practice of law is a profession, a genuine calling inspirited with service to the  
system of justice, not a common business enterprise. The quality of the profession  
is only as worthy as the character of the people who practice it.  

Self-esteem, shared respect for each other, the clients we serve, the judges and the officers 
with whom we work, are essential to it.

Civility is a virtue, not a shortcoming. Willingness to temper zeal with respect for society’s 
interest in preserving responsible judicial process will help to preserve it.

Unwritten rules of professional courtesy have long sustained us. Since they are  
sometimes forgotten, we should set them down again and conscientiously observe them.

5 Procedural rules are necessary to  
judicial order and decorum. Be  
mindful that pleadings, discovery 
processes and motions cost time and  
money.  They should not be  
heedlessly used.  If an adversary is 
entitled to something, provide it without 
unnecessary formalities.

6 Grant extensions of time when they  
are reasonable and when they will not  
have a material, adverse effect on  
your client’s interest.

7  Resolve differences through  
negotiation, expeditiously and  
without needless expense.

8  Enjoy what you are doing and the  
company you keep.  You and the  
world  will be better for it.  

Beyond all this, the respect of our peers and the society which we serve is the 
ultimate measure of responsible professional conduct.
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