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Notes on Faculty 

 

Leni Morrison Cummins has extensive experience representing both the sponsor-developers of 

condominiums (condos) and cooperatives (co-ops), as well as condo, co-op, and community 

association boards. Her work on behalf of sponsor-developers deeply informs her work on behalf 

of boards — and vice versa. She routinely advises clients on plans for new construction and 

condominium conversions and has extensive experience negotiating issues pertaining to 

construction, development, and statutory compliance. She is well known for her ability to resolve 

contentious disputes between sponsor- developers and boards, and frequently mediates fraud 

claims under the Martin Act before the New York State Office of the Attorney General. More 

specifically, Leni represents sponsor-developers at every stage of the new construction or 

conversion process. She focuses on preventing liability before the first shovel enters the ground 

and often leads discussions with boards on behalf of sponsor-developers to resolve issues before 

they escalate. Leni represents condo and co-op boards with respect to construction defects, 

underfunding, fraud, compliance, and governance. She also provides ongoing general counsel to 

boards in their day- to-day management of condo and co-op properties. She has experience with 

crisis management, mediation, negotiation, litigation, and general legal counseling, and her goal 

is to achieve practical solutions quickly and efficiently. Leni is a regular contributor to the “Q & 

A” column of The New York Times Real Estate Section. She has also written articles published in 

the New York Law Journal, the New York State Bar Association Real Property Law Journal, Real 

Estate Weekly, Habitat Magazine, The Cooperator, and The Mann Report. Leni has been 

recognized by The New York Times Magazine as one of the “Top Women Attorneys” in the New 

York Metro Area, by Crain’s New York Business as a 2021 Notable Woman in Law, and by the 

National Law Journal as a Real Estate & Construction Trailblazer. Leni’s honors also include being 

named a Women Leader in The Law by ALM Media and a 2020 "On the Rise--Top 40 Lawyer" 

by the American Bar Association's Young Lawyers Division. She has been selected as a Super 

Lawyer, ranking in the top 2.5 percent of attorneys under 40 in the New York Metro Area, and has 

been ranked "AV Preeminent" by Martindale-Hubbell®. Leni serves on the Cooperative & 

Condominium Law Committee of the New York City Bar. Leni earned her B.A., with honors, 

from the University of Michigan and her J.D., cum laude, from New York Law School. She is 

admitted to practice law in the states of New York, New Jersey, and Connecticut. 

Paul Korngold has extensive experience in real estate tax review matters as well as in ICIP/ICAP, 

421-a and J-51 tax exemption/ tax abatement applications, and has filed applications for correction 

of the tax assessments and tax exemptions/tax abatements on these properties.  He has been 

practicing in this area of law since his admission to practice law in 1977.  Additionally, he is the 

past chairman of the Law Committee of the Associated Builders and Owners of Greater New York, 

a former director of both the New York State Builders Association and the Associated  Builders 

and Owners of Greater New York, a past member of the Tax Certiorari and Condemnation 

Committee of the Bar Association of the City of New York, and is a director and former President 

of the Real Estate Tax Review Bar Association, a specialized Bar dealing with real estate tax 

assessment matters. Paul’s articles on real estate tax abatements and tax exemptions have appeared 

in the New York Law Journal and he has frequently been quoted as an authority on real estate tax 

matters in various publications.  He has lectured on real estate tax certiorari, tax exemption and 

transactional matters before many organizations including the Rent Stabilization Association, the 

New York Association of Realty Managers, the Council of New York Cooperatives, the Federation 



of Housing Cooperatives, the Bar Association of the City of New York, the Real Estate Tax 

Review Bar Association, the Community Housing Improvement Program and the Associated 

Builders and Owners of Greater New York. 

Ingrid C. Manevitz has extensive real estate-related litigation experience. Her practice includes 

disputes involving boards of condominiums and cooperatives, individual unit owners and 

shareholders, sponsors, building owners, architects, engineers, and sales and marketing agents. 

She also litigates general commercial, construction and corporate law matters. In addition to her 

litigation experience, Ingrid provides general counseling to boards and property managers of 

condominiums and cooperatives, and litigation avoidance counseling to sponsors of new 

construction and conversion projects. She serves as an arbitrator for New York County Civil Court, 

and has served on the Judicial Screening Panel for the First District, which considers applicants 

seeking to become judges in New York County Civil Court. 

 

Geoffrey R. Mazel is a founding partner of Hankin & Mazel, PLLC, located in midtown 

Manhattan and Great Neck. His practice has been devoted to real estate law, with extensive 

experience in cooperative and condominium law, litigation, and sales and acquisitions. Mr. Mazel 

counsels numerous Cooperative and Condominium Boards of Directors/Managers, which 

encompasses over 20,000 units of Coop/Condo housing, including many of the largest 

Coop/Condo Boards in the City of New York and the metropolitan area. Additionally, Mr. Mazel 

has counseled and represents Coop/Condo Boards on all issues that come before them; including 

Corporate governance; contract negotiations; transfer; and all aspects of litigation. Mr. Mazel 

lectures frequently before the Bar and Coop/Condo groups on real estate and Coop/Condo issues. 

He has authored numerous articles in various periodicals on topics of importance to members of 

the Cooperative and Condominium community.  He has chaired and instructed many Continuing 

Legal Education Seminars for the Bar Association of the City of New York; and the Queens 

County Bar Association. Mr. Mazel serves as legal adviser to the President’s Council for Coop & 

Condos, an organization representing over 100,000 units of Cooperative and Condominium 

housing.  He is a member of the Committee on Cooperative and Condominium Law of the 

Association of the Bar of the City of New York and was the Chairperson of the Queens Bar 

Association Cooperative/Condominium Committee. 

 

Scott J. Pashman is a member of the Real Estate group of Cozen O’Connor, where he concentrates 

on condominium and cooperative matters, both as a litigator and as a transactional attorney. Scott 

counsels condominium boards of managers and cooperative boards of directors, as well as 

sponsors and developers, on board governance, construction and contract issues, alterations, 

license agreements, quality of life issues, and fiduciary obligations of board members. Scott also 

handles real estate litigation matters involving breach of contract, breach of fiduciary duty, fraud, 

adverse possession, easements, nuisance, lien and mortgage foreclosures, rent stabilization, 

commercial landlord-tenant disputes, rights of first refusal, transient occupancy, eminent domain, 

license agreements pursuant to Section 881 of the Real Property Actions and Proceedings Law, 

fraudulent conveyances, the Americans with Disabilities Act, and title insurance defense. Scott 

regularly handles cases in New York State and federal courts and proceedings involving the New 

York State Attorney General’s Office, and New York City agencies such as the Department of 

Buildings, Environmental Control Board, and Landmarks Preservation Commission. Scott is a 

contributor to Habitat’s condominium and cooperative law case tracker. 



“Seyfarth” refers to Seyfarth Shaw LLP (an Illinois limited liability partnership). 

Seyfarth Shaw LLP

Navigating Nuisance 
Complaints: Noise & 
Noxious Smoke/Odors

Ingrid C. Manevitz

Tuesday, April 4, 2023

©2023 Seyfarth Shaw LLP. All rights reserved. 

1



Agenda

01 Overview

02 Investigate & Document Complaints

03 Review Governing Documents

04 Address Violations

05 Update/Amend Building Documents 

06 Recent Cases

07 Q & A
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▪ From Perspective of Co-op/Condo Boards
- The Board’s Role and Obligations

- Stuck in the Middle of He Said, She Said

▪ Increase in Complaints from Residents
- More Residents Working from Home

▪ Different Types of Complaints
- Marijuana Smoke/Odors

- Washers and Dryers

Overview

3



Investigate & Document Complaints

Protocol for Registering Complaints

- To Whom Should Residents Complain?
- How Should Complaints be Registered?
- How is the Protocol Communicated to Residents?

Investigating Noise & Noxious Smoke/Odors

- Who is Tasked with Investigating Complaints?
- Is an Architect, Engineer or Other Professional Needed? If so, Who Pays?
- How Exactly are Complaints Investigated?

Documenting Complaints

- Who is Tasked with Documenting Complaints?
- Where are Records Kept? Who Has Access to Records? Are They Discoverable?

©2023 Seyfarth Shaw LLP. All rights reserved. 4
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· Co-op: Proprietary Lease and House Rules
Proprietary Lease Provision: The Lessee shall not permit unreasonable cooking or other odors

to escape into the building. The Lessee shall not permit or suffer any unreasonable noise or

anything which will interfere with the rights of other lessees or unreasonably annoy them.

House Rule: No Lessee shall make or permit any disturbing noises in the building or do or

permit anything to be done therein which will interfere with the rights, comfort or convenience

of other Lessees. No Lessee shall play upon or suffer to be played upon any musical

instrument or permit to be operated a radio or television loudspeaker or other sound producing

device(s) in such Lessee’s apartment between the hours of 11 pm and the following 8 am if

the same shall disturb or annoy other occupants of the building. No construction or repair work

or other installation involving noise shall be conducted in any apartment and/or passenger

elevator landing except on weekdays (not including legal holidays) and only between the

hours of 8:30 am and 5 pm.

House Rule: The floors of each apartment must be covered with rugs or carpeting, each with

padding beneath that is reasonably effective in reducing noise, or other equally effective

noise-reducing material in lieu of such rugs, carpeting and padding, to the extent of at least

80% of the floor area of each room excepting only kitchens, maids’ rooms adjacent to

kitchens, pantries, closets and foyers.

House Rule: No Lessee, and no member of Lessee’s family, or any occupant, guest,

subtenant or employee of Lessee or workers or invitees shall cause, or permit, anything to be

done that causes, any smoke (including, without limitation, any smoke or vapor from e-

cigarettes) to exit Lessee’s apartment or to otherwise permeate any common areas or other

apartments in the building. Permitting second-hand smoke to permeate beyond Lessee’s

apartment shall be deemed objectionable conduct under the proprietary lease.

Review 
Governing 
Documents

(Co-op)

©2023 Seyfarth Shaw LLP. All rights reserved. 5
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· Condo: By-Laws and Rules and Regulations

By-Law Provision: No nuisance shall be allowed in the Residential Section, nor shall any use 

or practice be allowed in the Residential Section that either is a source of annoyance to the 

residents, tenants or other occupants of the Property or that interferes with the peaceful 

possession or proper use of the Property by its residents, tenants or other occupants.

Rule and Regulation: No Unit Owner shall make or permit any disturbing or objectionable

noises, odors or activity in the Building, or do or permit anything to be done therein, which will 

interfere with the rights, comforts or conveniences of other Unit Owners or the tenants or 

occupants. No Unit Owner shall play upon or suffer to played upon any musical instrument, or 

operate or permit to be operated a phonograph, stereo system, or radio or television set or 

other loudspeaker in such Unit Owner’s Unit between 10 pm and the following 9 am, if the 

same shall disturb or annoy other occupants of the Building. No construction or repair work or 

other installation involving noise shall be conducted in any Unit except on weekdays (no 

including legal holidays) and only between the hours of 8 am and 4 pm, unless such 

construction or repair work is necessitated by an emergency or is being performed by or on 

behalf of the owner of any Unsold Units, by Sponsor or its designee.

Rule and Regulation: Unless expressly authorized by the Board in each case, at least eighty 

percent (80%) of the floor area of each Unit (excepting only kitchens, pantries, bathrooms, 

closets and foyers) must be covered with rugs, carpeting or equally effective noise-reducing

material.

Rule and Regulation: Residential Unit Owners, their guests, servants, employees, agents, 

visitors, tenants, sublessees or licensees shall not cause or permit any unusual or 

objectionable noise or odors to be produced upon or to emanate from their Units.

Review 
Governing 
Documents

(Condo)

©2023 Seyfarth Shaw LLP. All rights reserved. 6
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Address Violations

©2023 Seyfarth Shaw LLP. All rights reserved. 7

What may a Co-op/Condo Board do to address violations?

What should a Co-op/Condo Board do to address violations?

Is there a difference between the two?

Does the Board have the authority to impose monetary fines?

What other remedies are available to the Board?

Who is responsible for paying the Co-op’s/Condo’s attorney’s fees?

7



Update/Amend Building Documents

▪ House Rules and Rules and Regulations

▪ Proprietary Lease and By-Laws

▪ Other Building Documents 
- Alteration Agreement

- Smoking Policy

©2023 Seyfarth Shaw LLP. All rights reserved. 8
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Recent Cases
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Q&A
Thank 

You
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Int. No. 913 

 

By Council Members Paladino, Lee, Holden, Vernikov, Borelli, Ariola and Kagan 

 

A Local Law to amend the city charter and the administrative code of the city of New York, in 

relation to delaying the greenhouse gas emission reduction requirements outlined in Local Law 97 

by 7 years 

 

Be it enacted by the Council as follows: 

 

Section 1. Paragraph 3 of subdivision a of section 651 of chapter 26 of the New York city 1 

charter, as amended by local law number 97 for the year 2019, is amended to read as follows:  2 

3. Monitoring buildings’ energy use and emissions, and reviewing building emissions 3 

assessment methodologies, building emissions limits, goals and timeframes to further the goal of 4 

2 achieving a 40 percent reduction in aggregate greenhouse gas emissions from covered buildings 5 

by calendar year [2030] 2037, relative to such emissions for the calendar year 2005;  6 

§ 2. Paragraph 1 of subdivision a of section 24-803 of the administrative code of the city 7 

of New York, as amended by local law number 97 for the year 2019, is amended to read as follows: 8 

  (1) Reduction of emissions citywide. There shall be, at minimum, a 40 percent reduction 9 

in citywide emissions by calendar year [2030] 2037, and an 80 percent reduction in citywide 10 

emissions by calendar year [2050] 2057, relative to such emissions for the base year for citywide 11 

emissions.  12 

§ 3. Paragraph 1 of subdivision b of section 24-803 of the administrative code of the city 13 

of New York, as amended by local law number 147 for the year 2019, is amended to read as 14 

follows:  15 

 (1) Reduction of emissions from city government operations. There shall be, at minimum, 16 

a 40 percent reduction in city government emissions by fiscal year [2025] 2032, and a 50 percent 17 
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reduction in city government emissions by calendar year [2030] 2037, relative to such emissions 1 

for the base year for city government emissions.  2 

§ 4. Paragraph 3 of subdivision b of section 24-803 of the administrative code of the city 3 

of New York, as amended by local law 101 for the year 2021, is amended to read as follows: 4 

(3) Reduction of emissions by the New York city housing authority. The New York city 5 

housing authority shall make efforts to reduce greenhouse gas emissions by 40 percent by the year 6 

[2030] 2037 and 80 percent by the year [2050] 2057, relative to such emissions for calendar year 7 

2005, for the portfolio of buildings owned or operated by the New York city housing authority. If 8 

the office determines that such emissions reduction is not feasible despite the best efforts of city 9 

government operations, such office shall report such findings and make recommendations with 10 

respect to policies, programs and actions that may be undertaken to achieve such reductions. 11 

§ 5. Section 28-320.3 of the administrative code of the city of New York, as amended by 12 

local law 126 for the year 2021, is amended to read as follows:  13 

§ 28-320.3 Building emissions limits. Except as otherwise provided in this article, or otherwise 14 

provided by rule, on and after January 1, [2024] 2031 a covered building shall not have annual 15 

building emissions higher than the annual building emissions limit for such building as determined 16 

in accordance with this section based on the occupancy group of the building.  17 

§ 6. The lead title and opening paragraph of section 28-320.3.1 of the administrative code 18 

of the city of New York, as amended by local law 126 for the year 2021, is amended to read as 19 

follows:  20 

§ 28-320.3.1 Annual building emissions limits [2024-2029] 2031 through 2036. For calendar 21 

years [2024] 2031 through [2029] 2036 the annual building emissions limits for covered buildings 22 

shall be calculated pursuant to items 1 through 10 of this section. For the purposes of such 23 

calculation the department shall provide a method for converting categories of uses under the 24 

United States environmental protection agency Portfolio Manager tool to the equivalent uses and 25 

occupancy groups set forth in this section. For a covered building with spaces classified in more 26 

than one occupancy group, the annual building emissions limit shall be the sum of the calculated 27 

values from items 1 through 10 of this paragraph, as applicable for each space.  28 
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§ 7. The lead title and opening paragraph of section 28-320.3.1.1 of the administrative code 1 

of the city of New York, as amended by local law 126 for the year 2021, is amended to read as 2 

follows:  3 

§ 28-320.3.1.1 Greenhouse gas coefficient of energy consumption for calendar years [2024] 4 

2031 through [2029] 2036. The annual building emissions of a covered building in accordance 5 

with this section, greenhouse gas emissions shall be calculated as follows for calendar years [2024] 6 

2031 through [2029] 2036:  7 

§ 8. The lead title and opening paragraph of section 28-320.3.2 of the administrative code 8 

of the city of New York, as amended by local law 126 for the year 2021, is amended to read as 9 

follows:  10 

§ 28-320.3.2 Building emissions limits for calendar years [2030] 2037 through [2034] 2041. 11 

For calendar years [2030] 2037 through [2034] 2041 the annual building emissions limits for 12 

covered buildings shall be calculated pursuant to items 1 through 10 of this section. For the 13 

purposes of such calculation the department shall provide a method for converting categories of 14 

uses under the United States environmental protection agency Portfolio Manager tool to the 15 

equivalent uses and occupancy groups set forth in this section. For a covered building with spaces 16 

classified in more than one occupancy group, the annual building emissions limit shall be the sum 17 

of the calculated values from items 1 through 10 of this paragraph, as applicable for each space. 18 

The department may establish different limits, set forth in the rules of the department, where the 19 

department determines that different limits are feasible and in the public interest. Where such limits 20 

are set by rule, the average emission limits for all covered buildings shall not be less restrictive 21 

than the average emissions impact of the building emissions limits outlined in items 1 through 10 22 

of this section. The advisory board and the office of long term planning and sustainability shall 23 

provide advice and recommendation regarding such limits.  24 

§ 9. The lead title of section 28-320.3.2.1 of the administrative code of the city of New 25 

York, as amended by local law 126 for the year 2021, is amended to read as follows:  26 

§ 28-320.3.2.1 Greenhouse gas coefficients of energy consumption for calendar years [2030] 27 

2037 through [2034] 2041.  28 

§ 10. The lead title and opening paragraph of section 28-320.3.4 of the administrative code 29 

of the city of New York, as amended by local law 126 for the year 2021, is amended to read as 30 

follows:  31 

§ 28-320.3.4 Building emissions limits for calendar years [2035] 2042 through [2050] 2057. 32 

No later than January 1, 2023, the commissioner shall establish by rule annual building emissions 33 
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limits and building emissions intensity limits applicable for calendar years [2035] 2042 through 1 

[2039] 2046 and building emissions limits and building emissions intensity limits applicable for 2 

calendar years [2040] 2047 through [2049] 2056. Such limits shall be set to achieve an average 3 

building emissions intensity for all covered buildings of no more than 0.0014 tCO2e/sf/yr by 4 

[2050] 2057. 5 

§ 11. The lead title and opening paragraph of section 28-320.3.5 of the administrative code 6 

of the city of New York, as amended by local law 126 for the year 2021, is amended to read as 7 

follows: 8 

§ 28-320.3.5 Building emissions limits on and after calendar year [2050] 2057. No later than 9 

January 1, [2023] 2030 the commissioner shall establish by rule annual building emissions limits 10 

and building emissions intensity limits applicable for calendar years commencing on and after 11 

January 1, [2050] 2057. Such limits shall achieve an average building emissions intensity for all 12 

covered buildings of no more than 0.0014 tCO2e/sf/yr.  13 

§ 12. Section 28-320.3.6.2 of the administrative code of the city of New York, as amended 14 

by local law 126 for the year 2021, is amended to read as follows: 15 

§ 28-320.3.6.2 Deductions from reported annual building emissions for purchased 16 

greenhouse gas offsets. For calendar years [2024] 2031 through [2029] 2036, a deduction shall 17 

be authorized for up to 10 percent of the annual building emissions limit. Such a deduction shall 18 

be authorized only where within the reporting calendar year, greenhouse gas offsets equivalent to 19 

the size of the deduction as measured in metric tons of carbon dioxide equivalent and generated 20 

within the reporting calendar year have been (i) purchased by or on behalf of the owner in 21 

accordance with an offset standard referenced by rules of the department, (ii) publicly registered 22 

in accordance with such offset standard, and (iii) retired or designated to the department for 23 

retirement. Such greenhouse gas offsets must exhibit environmental integrity principles, including 24 

additionality, in accordance with rules promulgated by the department in consultation with the 25 

office of long term planning and sustainability. For the purposes of this section, additionality 26 

means a requirement that an offset project is not already required by local, national or international 27 

regulations. Prior to the department promulgation of rules, the department shall consult the 28 

advisory board on environmental justice as established in local law 64 of 2017.  29 

§ 13. The opening paragraph of section 28-320.3.6.3 of the administrative code of the city 30 

of New York, as amended by local law 126 for the year 2021, is amended to read as follows: 31 

For calendar years [2024] 2031 through [2029] 2036, a deduction from the reported annual 32 

building emissions shall be authorized based upon the calculated output of a clean distributed 33 

energy resource located at, on, in, or directly connected to the building subject to the report. The 34 

department shall promulgate rules to set forth how such deduction shall be calculated, in 35 

accordance with the following:  36 

 37 
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§ 14. Section 28-320.3.7 of the administrative code of the city of New York, as amended 1 

by local law 126 for the year 2021, is amended to read as follows: 2 

§ 28-320.3.7 Reports. By May 1, [2025] 2032, and by May 1 of every year thereafter, the owner 3 

of a covered building shall file with the department a report, certified by a registered design 4 

professional, prepared in a form and manner and containing such information as specified in rules 5 

of the department, that for the previous calendar year such building is either:  6 

1.  In compliance with the applicable building emissions limit established pursuant to section 7 

28-320.3; or  8 

2. Not in compliance with such applicable building emissions limit, along with the amount by 9 

which such building exceeds such limit.  10 

For a report filed on or after May 1, [2026] 2033, where a report required to be submitted by 11 

May 1 in the  prior  year  indicated  that  the  covered building  was  not  in compliance with 12 

the applicable building emissions limit established pursuant to section  28-320.3  in  the  13 

calendar  year covered  by  such  report,  but  such  building is in compliance for the calendar 14 

year covered by the report required to be submitted by May 1 in the current year, such report 15 

shall describe the methods used to achieve compliance. 16 

§ 15. Section 28-320.8 of the administrative code of the city of New York, as amended by 17 

local law 126 for the year 2021, is amended to read as follows: 18 

§ 28-320.8 Adjustment to applicable annual building emissions limit for calendar years 19 

[2024-2029] 2031-2036. The department may grant an adjustment of the annual building emissions 20 

limit for calendar years [2024] 2031 through [2029] 2036 applicable to a covered building in 21 

existence on the effective date of this article where such covered building emissions in calendar 22 

year 2018 exceeds the building emissions limit as prescribed by section 28-320.3.1 by more than 23 

40 percent, as reported to the department by a registered design professional. The adjustment shall 24 

result in a required building emissions limit that is 70 percent of the calendar year 2018 building 25 

emissions for the covered building. Such adjustment may be granted where: 26 

1. The owner of a covered building demonstrates that the building emissions in excess of the 27 

building emissions limit is attributable to special circumstances related to the use of the 28 

building, including but not limited to 24 hour operations, operations critical to human health 29 

and safety, high density occupancy, energy intensive communications technologies or 30 

operations, and energy-intensive industrial processes;  31 

2. The owner of a covered building demonstrates that the energy performance of the covered 32 

building is equivalent to a building in compliance with the New York city energy conservation 33 

code in effect on January 1, 2015; and  34 

3. The owner of the covered building has submitted a plan to the department setting forth a 35 

schedule of alterations to the covered building or changes to the operations and management 36 
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of the covered building sufficient to ensure that the covered building will be in compliance 1 

with the annual building emissions limits for calendar years [2030] 2037 through [2034] 2041, 2 

as required by section 28-320.3.2. 3 

§ 16. Section 28-320.8.1 of the administrative code of the city of New York, as amended 4 

by local law 126 for the year 2021, is amended to read as follows: 5 

§ 28-320.8.1 Effective period. An adjustment granted pursuant to section 28-320.8 may be 6 

effective for the reporting years [2025] 2032 through [2030] 2037, as prescribed by section 28-7 

320.3.7, provided that the certificate of occupancy has not been amended after December 31, 2018.  8 

§ 17. Section 28-320.8.1.1 of the administrative code of the city of New York, as amended 9 

by local law 126 for the year 2021, is amended to read as follows: 10 

§ 28-320.8.1.1 Extension of effective period. The commissioner may also grant an extension of 11 

the effective period of the adjustment to applicable annual building emissions limit for calendar 12 

years [2030-2035] 2037-2042, as prescribed by section 28-320.3.8. Such extension may be granted 13 

upon submission of a schedule of alterations to the covered building or changes to the operations 14 

and management of the covered building in accordance with section 28-320.8 sufficient to ensure 15 

that by [2035] 2042 the covered building will comply with a required building emissions limit that 16 

is 50 percent of the reported 2018 building emissions for the covered building. 17 

§ 18. Section 28-320.9 of the administrative code of the city of New York, as amended by 18 

local law 126 for the year 2021, is amended to read as follows: 19 

§ 28-320.9 Adjustment to applicable annual building emissions limit for not-for-profit 20 

hospitals and healthcare facilities. The department shall grant an adjustment of the annual 21 

building emissions limits for calendar years [2024-2029] 2031-2036 and [2030-34] 2037-2041 22 

where: 23 

1. The building is classified as a not-for-profit hospital, not-for-profit health center, or not-for-24 

profit HIP center, in existence on the effective date of this article; and  25 

2. By no later than July 21, 2021, the owner of the covered building submits an application to 26 

the department for such adjustment in a form and manner prescribed by the department.  27 

For calendar years [2024] 2031 through [2029] 2036, the adjustment shall result in the covered 28 

building being subject to an emissions limit that is 85 percent of the calendar 2018 building 29 

emissions for such covered building. For calendar years [2030] 2037 through [2034] 2041, the 30 

adjustment shall result in the covered building being subject to an emissions limit that is 70 31 

percent of the calendar 2018 building emissions for such covered building.  32 

47



§ 19. Section 28-321.2.1 of the administrative code of the city of New York, as amended 1 

by local law 126 for the year 2021, is amended to read as follows:  2 

§ 28-321.2.1 Energy compliant buildings. The owner of a covered building shall demonstrate 3 

that, for calendar year [2024] 2031, the annual building emissions of such covered building did 4 

not exceed what the applicable annual building emissions limit would be pursuant to section 28-5 

320.3.2 if such building were a covered building as defined in article 320 of this chapter. 6 

§ 20. The lead title of section 28-321.2.2 of the administrative code of the city of New 7 

York, as amended by local law 126 for the year 2021, is amended to read as follows:  8 

§ 28-321.2.2 Prescriptive energy conservation measures. By December 31, [2024] 2031, the 9 

owner of a covered building shall ensure that the following energy conservation measures have 10 

been implemented where applicable:  11 

§ 21. Item 10 of section 28-321.2.2 of the administrative code of the city of New York, as 12 

amended by local law 126 for the year 2021, is amended to read as follows:  13 

10.  Upgrading lighting to comply with the standards for new systems set forth in section 805 14 

of the New York city energy conservation code and/or applicable standards referenced in such 15 

energy code on or prior to December 31, [2024] 2031. This provision is subject to exception 1 16 

in section 28-310.3, provided that July 1, 2010 is replaced by January 1, 2020 for the purposes 17 

of this section;  18 

§ 22. Section 28-321.3 of the administrative code of the city of New York, as amended by 19 

local law 126 for the year 2021, is amended to read as follows: 20 

§ 28-321.3 Reports. By May 1, [2025] 2032, an owner of a covered building shall submit a report 21 

to the department to demonstrate compliance with this section in accordance with section 28-22 

321.3.1 or section 28-321.3.2.  23 

§ 23. Section 28-321.3.1 of the administrative code of the city of New York, as amended 24 

by local law 126 for the year 2021, is amended to read as follows: 25 

§ 28-321.3.1 Energy compliant buildings reports. The owner of a covered building shall file 26 

with the department a report, certified by a registered design professional, prepared in a form and 27 

manner and containing such information as specified in rules of the department, that for calendar 28 

year [2024] 2031 such building was in compliance with the applicable building emissions limit 29 

established pursuant to section 28-320.3.2. 30 

§ 24. This local law shall take effect immediately.  31 
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Int. No. 914 

 
By the Public Advocate (Mr. Williams) and Council Members Sanchez, Cabán, Restler, Abreu 
and Richardson Jordan 
 
A Local Law to amend the administrative code of the city of New York, in relation to the timing 
of decisions for sales of cooperative apartments 
 
Be it enacted by the Council as follows:  
 

Section 1. Title 8 of the administrative code of the city of New York is amended by adding 1 

a new chapter 9 to read as follows:  2 

CHAPTER 9 3 

COOPERATIVE CORPORATIONS: TIMING OF DECISIONS 4 

§ 8-901 Definitions. 5 
§ 8-902 Requirements for determination. 6 
§ 8-903 Acknowledgment of receipt of materials. 7 
§ 8-904 Time for decision. 8 
§ 8-905 Extensions of time. 9 
§ 8-906 Remedies. 10 
§ 8-907 Powers of the commission. 11 
§ 8-908 Construction. 12 

 13 

§ 8-901 Definitions. When used in this chapter: 14 

Application. The term “application” means the set of documents utilized by a cooperative 15 

corporation to facilitate a prospective purchaser’s acquisition of certificates of stock, a proprietary 16 

lease, or other evidence of an ownership interest in such cooperative corporation. 17 

Commission. The term “commission” means the New York city commission on human 18 

rights. 19 

Cooperative corporation. The term “cooperative corporation” means any corporation 20 

governed by the requirements of the state cooperative corporation law or general business law that, 21 

among other things, grants persons the right to reside in a cooperative apartment, that right existing 22 
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by such person’s ownership of certificates of stock, proprietary lease, or other evidence of 1 

ownership of an interest in such entity but shall not include either a cooperative corporation 2 

organized pursuant to the private housing finance law for which a purchase is subject to review 3 

and approval by a state or city agency or to a cooperative corporation containing less than 10 4 

dwelling units. 5 

Proprietary lease. The term “proprietary lease” means the lease or occupancy agreement 6 

by which a cooperative corporation permits a person to occupy an apartment in the premises owned 7 

by the cooperative corporation. 8 

Prospective purchaser. The term “prospective purchaser” means a person who has entered 9 

into a contract of sale to purchase the proprietary lease and the ownership interest in a cooperative 10 

corporation from a prospective seller. 11 

Prospective seller. The term “prospective seller” means a person who has a proprietary 12 

lease and an ownership interest in a cooperative corporation and who has entered into a contract 13 

of sale to sell the person’s proprietary lease and ownership interest in a cooperative corporation to 14 

a prospective purchaser. 15 

Sale. The term “sale” means the transfer of a person’s ownership interest in a cooperative 16 

corporation and that person’s proprietary lease to another person. 17 

 § 8-902 Requirements for determination. a. The board of directors or managing agent of 18 

each cooperative corporation shall maintain a standardized application and list of requirements for 19 

all cooperative apartments subject to the by-laws or proprietary lease of such corporation.  20 

 b. The board of directors or managing agent of any cooperative corporation shall provide 21 

the corporation’s standardized application and list of requirements to any prospective purchasers 22 

and prospective sellers, promptly upon request, and shall include instructions as to where and how 23 
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to submit the required materials. 1 

§ 8-903 Acknowledgement of receipt of materials. a. Within ten days of receiving materials 2 

from a prospective purchaser, a cooperative corporation shall provide to a prospective purchaser a 3 

written acknowledgement of materials received. The requirements of this paragraph apply both to 4 

a prospective purchaser’s initial submission and to any subsequent submissions the prospective 5 

purchaser may make. 6 

b. An acknowledgement shall not be construed to represent any determination that the 7 

materials submitted satisfy the requirements set forth in the written list that a cooperative 8 

corporation must maintain pursuant to paragraph a of section 8-902 of this chapter, or that a 9 

subsequent submission has met the requirements set forth in any notice described in section 8-905 10 

of this section. 11 

§ 8-904 Time for determination. a. Within 45 days after the cooperative corporation first 12 

receives any of the information or documents contained in the list required to be maintained and 13 

provided pursuant to section 8-902 of this chapter, a cooperative corporation shall inform a 14 

prospective purchaser whether its consent to a sale is granted unconditionally, whether its consent 15 

to a sale is granted conditionally, or whether its consent to a sale is denied.  16 

b. Such time for determination may be extended at any time after a completed application 17 

is submitted with the consent of the prospective purchaser, provided that such extension shall not 18 

exceed 14 days.  19 

c. Where the cooperative corporation board of directors has placed in its bylaws a statement 20 

that such board does not ordinarily meet in the months of July and August, such board of directors 21 

or managing agent shall be entitled to an extension not to exceed 14 days, provided that such board 22 

of directors notifies a prospective purchaser of such statement with the acknowledgment of receipt 23 
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of an application. 1 

d. In addition to any other remedies provided by this chapter, a prospective purchaser may 2 

treat a failure to comply with paragraph a of this section as a denial of consent by the cooperative 3 

corporation.  4 

§ 8-905 Tolling of time.  a. The time period set forth in paragraph a of section 8-904 shall 5 

be tolled as follows, provided that such time period may not be tolled more than three times: 6 

1. Beginning when a prospective purchaser receives written notice from a cooperative 7 

corporation that sets out with specificity the ways in which the prospective purchaser’s initial 8 

submission of materials did not comply with the list of requirements maintained and provided by 9 

the cooperative corporation pursuant to section 8-902 of this chapter, and concluding when the 10 

cooperative corporation receives additional materials from the prospective purchaser; 11 

2. Beginning when a prospective purchaser receives written notice from a cooperative 12 

corporation that a submission of the prospective purchaser in response to a notice sent pursuant to 13 

paragraph 1 of this section is considered by the cooperative corporation to be incomplete, and 14 

concluding when the cooperative corporation receives additional materials from the prospective 15 

purchaser. 16 

b. Any period described by paragraph 1 or 2 of subdivision a of this section shall not be 17 

deemed to commence unless the notice from a cooperative corporation sets forth with specificity 18 

the way or ways previously submitted materials failed to comply with either the cooperative 19 

corporation’s list of requirements maintained and provided by the cooperative corporation 20 

pursuant to section 8-902 of this chapter, or failed to comply with a previous notice sent pursuant 21 

to paragraphs 2 or 3 of subdivision a of this section. 22 

c. Nothing in this section shall be construed to prohibit a cooperative corporation from 23 
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lawfully denying its consent to a sale at any time.  1 

 § 8-906 Remedies. a. A prospective purchaser or a prospective seller claiming to be 2 

aggrieved by a violation of this chapter may commence an action in a court of competent 3 

jurisdiction to determine whether a violation has occurred. 4 

 b. For each violation of a provision of this chapter the court shall assess statutory damages 5 

as follows: 6 

 1. $1000 in the event of a violation of subdivision b of section 8-902 of this chapter or a 7 

violation of subdivision a of section 8-903 of this chapter; 8 

 2. $5000 in the event of a violation of subdivision a of section 8-902 of this chapter; and 9 

 3. $10,000 in the event of a violation of subdivision a of section 8-904 of this chapter. 10 

 c. Where a cooperative corporation has been found to have violated a provision of this 11 

chapter, the court shall award compensatory damages and attorney’s fees to the prospective 12 

purchaser, and may order appropriate equitable relief; provided, however, that such equitable relief 13 

shall not be permitted to include an order deeming the cooperative corporation to have consented 14 

to the sale.  15 

§ 8-907 Powers of the commission. The commission may initiate investigations in 16 

connection with a violation of this chapter. In the event that the commission determines that a 17 

violation occurred, it may award civil penalties in an amount no less than $1000 and no more than 18 

$25,000. 19 

§ 8-908 Construction. Nothing in this chapter shall be construed or interpreted to limit or 20 

restrict the rights and remedies granted by any other chapter of this title or by any other civil rights 21 

or human rights law. 22 

§ 2. This local law takes effect 120 days after it becomes law. 23 
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Int. No. 915 
 

By the Public Advocate (Mr. Williams) and Council Members Sanchez, Cabán, Restler, Hudson, 
Krishnan, Abreu, Avilés, Ossé, Nurse, Feliz, Richardson Jordan, Stevens, Ayala and Narcisse 
 
A Local Law to amend the administrative code of the city of New York, in relation to sales of 
cooperative apartments 
 
Be it enacted by the Council as follows:  
 

Section 1. Title 8 of the administrative code of the city of New York is amended by adding 1 

a new chapter 9 to read as follows:  2 

CHAPTER 9 3 

FAIR RESIDENTIAL COOPERATIVE DISCLOSURE LAW 4 

§ 8-901 Definitions. 5 
§ 8-902 Mandatory statement. 6 
§ 8-903 Amended, supplemental and untimely statements. 7 
§ 8-904 Liability for failure to provide statement. 8 
§ 8-905 Procedure for asserting violation.  9 
§ 8-906 Preclusive effect of statement. 10 
§ 8-907 No estoppel or res judicata. 11 
§ 8-908 Powers of the commission. 12 
§ 8-909 Construction. 13 

 14 

§ 8-901 Definitions. As used in this chapter, the following terms have the following 15 

meanings: 16 

Application. The term “application” means both the request of a prospective seller or a 17 

prospective purchaser to a cooperative corporation for that cooperative corporation to provide its 18 

unconditional consent to a sale of certificates of stock, a proprietary lease or other evidence of an 19 

ownership interest in such cooperative corporation, and the information and documents acquired 20 

by the cooperative corporation in connection with its determination as to whether or not to grant 21 

unconditional consent to the sale of certificates of stock, a proprietary lease or other evidence of 22 

an ownership interest in such cooperative corporation. 23 
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Commission. The term “commission” means the New York city commission on human 1 

rights. 2 

Cooperative corporation. The term “cooperative corporation” means any corporation that 3 

grants persons the right to reside in a cooperative apartment, that right existing by such person’s 4 

ownership of certificates of stock, proprietary lease or other evidence of ownership of an interest 5 

in such entity, but shall not include a cooperative corporation containing less than 10 dwelling 6 

units. 7 

Prospective purchaser. The term “prospective purchaser” means a person who has entered 8 

into a contract of sale to purchase the proprietary lease and the ownership interest in a cooperative 9 

corporation from a prospective seller. 10 

Prospective seller. The term “prospective seller” means a person who has a proprietary 11 

lease and an ownership interest in a cooperative corporation and who has entered into a contract 12 

of sale to sell the person’s proprietary lease and ownership interest in a cooperative corporation to 13 

a prospective purchaser. 14 

Sale. The term “sale” means the transfer of a person’s ownership interest in a cooperative 15 

corporation and that person’s proprietary lease to another person. 16 

§ 8-902 Mandatory statement. a. If a prospective purchaser is disapproved, the cooperative 17 

corporation shall provide the prospective purchaser with a written statement of each and all of its 18 

reasons for withholding consent no later than five business days after it has made its decision to 19 

withhold consent. 20 

b. The statement required by this section must set forth each reason for withholding consent 21 

with specificity. This requirement includes identifying each element of the prospective purchaser’s 22 

application which was found by the cooperative corporation to be deficient; any specific ways that 23 
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the application failed to meet any specific policies, standards or requirements of the cooperative 1 

corporation; and the source of any negative information relied upon by the cooperative corporation 2 

in connection with any of its reasons for withholding consent to the proposed purchase. The 3 

statement must convey sufficient information to enable a prospective purchaser to take specific 4 

steps to remedy any specific deficiencies in that application. 5 

c. The statement required by this section must set forth the number of applications that 6 

have been received by the cooperative corporation in the period commencing three years prior to 7 

the date of the submission of the application that is the subject of the statement and continuing 8 

through and including the date of the statement. The statement must also set forth for the same 9 

period of time the number of applications for which the cooperative corporation withheld consent 10 

and the number of applications for which the cooperative corporation did not make a decision on 11 

such applications. 12 

d. The statement required by this section shall include a certification by an officer of the 13 

cooperative corporation, sworn or affirmed under penalties of perjury, that the statement is a true, 14 

complete and specific recitation of each and all of the cooperative corporation’s reasons for 15 

withholding consent; that each person who participated in the decision to withhold consent has 16 

stated to the certifying officer that such person had no reasons for withholding consent other than 17 

those set forth in the statement; and that the statement is a true and complete recitation of total 18 

applications, applications for which consent was withheld and applications in which no decision 19 

was made, as required by this chapter. 20 

§ 8-903 Amended, supplemental and untimely statements. a. Amendments or supplements 21 

to timely statements required by section 8-902 of this chapter shall also be considered timely if 22 

such amendments or supplements are provided to a prospective purchaser within 10 business days 23 
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after the cooperative corporation has disapproved a prospective purchaser. 1 

b. If a cooperative corporation seeks to provide a prospective purchaser with an untimely 2 

statement, amendment or supplement, the untimely statement, amendment or supplement must be 3 

accompanied by a statement of reasons for untimeliness. 4 

§ 8-904 Liability for failure to provide statement. In addition to any other penalties or 5 

sanctions which may be imposed pursuant to this chapter or any other applicable provision of law, 6 

any cooperative corporation that is determined to have failed to timely comply with any of the 7 

requirements of sections 8-902 of this chapter shall be liable for statutory damages to each 8 

prospective purchaser or prospective seller who commences or joins in an action alleging a failure 9 

to have timely complied with such requirements in an amount no less than $1,000 and no more 10 

than $25,000, in addition to liability as provided by section 8-906 of this chapter. In determining 11 

the appropriate statutory damages to be imposed pursuant to this section, a finder of fact shall take 12 

into account both the scope of non-compliance and the resources of the cooperative corporation. 13 

§ 8-905 Procedure for asserting violation. Any prospective purchaser or prospective seller 14 

may commence an action in any court of competent jurisdiction alleging a failure to comply with 15 

the requirements of this chapter. Such action must be commenced within six months of the time 16 

when compliance was required. The prevailing party in such an action may be awarded costs and 17 

reasonable attorneys’ fees. The court shall also order an appropriate equitable remedy, provided 18 

that such remedy shall not include a grant of property or an order directing the cooperative 19 

corporation to reconsider an application or to grant its consent to a sale. In the event that the finder 20 

of fact determines that non-compliance was willful, the finder of fact shall award punitive 21 

damages, but such damages shall not exceed twice the amount awarded under section 8-904 of this 22 

chapter.  23 
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§ 8-906 Preclusive effect of statement. a. In any action or proceeding commenced against 1 

a cooperative corporation pursuant to any chapter of this title, neither the cooperative corporation 2 

nor any of its directors, officers, employees, or agents shall be permitted to introduce any evidence 3 

concerning reasons for having withheld consent that were not set forth in a statement fully 4 

compliant with the requirements of this chapter. 5 

b. A person commencing an action or proceeding as described in paragraph a of this section 6 

is under no obligation to commence an action under section 8-905 of this chapter in order for such 7 

person to gain preclusion of non-compliant statements. The court before which the allegation of 8 

an unlawful discriminatory practice is pending shall determine which statements, if any, fully 9 

complied with the requirements of section 8-902 of this chapter, unless such a judgment has 10 

already been rendered pursuant to an action commenced pursuant to section 8-905 of this chapter. 11 

§ 8-907 No estoppel or res judicata. No action commenced pursuant to this chapter shall 12 

determine or purport to determine either the genuineness of the reasons provided in the statement 13 

required by section 8-902 of this chapter or any question of whether any person has committed an 14 

unlawful discriminatory practice as defined by chapter 1 of this title. If a judgment rendered 15 

pursuant to an action commenced pursuant to this chapter purports to do so, a person shall 16 

nevertheless retain all rights to commence an action or proceeding alleging that an unlawful 17 

discriminatory act has been committed, and insofar as any judgment rendered pursuant to this 18 

chapter purports to make findings regarding either genuineness or whether an unlawful 19 

discriminatory practice has been committed, such purported findings shall not be given any force 20 

or effect in any other action or proceeding. 21 

§ 8-908 Powers of the commission. The commission may initiate investigations in 22 

connection with a failure to have timely complied with the requirements of section 8-902 of this 23 
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chapter. In the event that the commission determines that a violation occurred, it may award civil 1 

penalties in an amount no less than $1,000 and no more than $25,000. 2 

§ 8-909 Construction. a. The provisions of this chapter shall be construed in a manner to 3 

make certain that a prospective purchaser has been provided with sufficient information to learn 4 

why a cooperative corporation has withheld consent to such purchase, and to deter attempts to 5 

evade or delay compliance with the provisions of this chapter. 6 

b. No provision of this chapter shall be construed or interpreted to restrict or expand the 7 

reasons for which a cooperative corporation may lawfully withhold consent.  8 

§ 2. This local law takes effect 120 days after it becomes law. 9 
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Int. No. 917 
 
By Council Member Sanchez, the Public Advocate (Mr. Williams) and Council Members Cabán, 
Restler, Hudson and Richardson Jordan 

 
A Local Law to amend the administrative code of the city of New York, in relation to requiring 
cooperative corporations to provide financial information to prospective purchasers of cooperative 
apartments 
 
Be it enacted by the Council as follows: 

 
Section 1. Title 26 of the administrative code of the city of New York is amended by adding 1 

a new chapter 35 to read as follows: 2 

CHAPTER 35 3 

SALES OF COOPERATIVE APARTMENTS 4 

§ 26-3501 Definitions. As used in this chapter, the following terms have the following 5 

meanings: 6 

Cooperative corporation. The term “cooperative corporation” means any corporation that 7 

grants persons the right to reside in a cooperative apartment, that right existing by such person’s 8 

ownership of certificates of stock, proprietary lease, or other evidence of ownership of an interest 9 

in such entity. 10 

Prospective purchaser. The term “prospective purchaser” means a person who has made an 11 

offer to purchase the proprietary lease and the ownership interest in a cooperative corporation from 12 

a prospective seller. 13 

Prospective seller. The term “prospective seller” means a person who has a proprietary 14 

lease and an ownership interest in a cooperative corporation and who is offering to sell such 15 

proprietary lease and ownership interest. 16 

§ 26-3502 Financial disclosure by a cooperative corporation. a. After an offer to purchase 17 

a proprietary lease and an ownership interest in a cooperative corporation from a prospective seller 18 
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by a prospective purchaser has been accepted by the prospective seller, the cooperative corporation 1 

must provide disclosure of its finances to the prospective purchaser within 14 days of a request for 2 

such information by the prospective purchaser or an agent of the prospective purchaser. Such 3 

financial disclosure must include, at a minimum: 4 

1. The assets and liabilities of the cooperative corporation, including current cash flow, 5 

debt and operating expenses; 6 

2. Any capital improvements underway or planned, and the cost of such improvements; 7 

3. The amount in the reserve fund, if any; and 8 

4. The most recent budget, or a statement that the cooperative corporation does not prepare 9 

a budget. 10 

b. Any cooperative corporation that fails to provide financial disclosure to a prospective 11 

purchaser in accordance with subdivision a of this section shall be liable for a civil penalty in the 12 

amount of $500. The civil penalty established by this section may be recovered in a proceeding 13 

before the office of administrative trials and hearings. 14 

§ 2. This local law takes effect 60 days after it becomes law. 15 
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HANKIN & MAZEL, PLLC 

                                                                  

 
HOT TOPICS FOR COOPERATIVES AND CONDOMINIUMS 

 
LEGISLATIVE UPDATE: BY: GEOFFREY MAZEL, ESQ. 

 
 
 
NEW YORK CITY COUNCIL: 
 
Intro 632- Criminal Background Ban 
This bill would ban property owners from performing criminal background checks on prospective tenants. 
 
Intro 913-Delay of Local Law 97  
This bill aims to delay the implementation and penalties of Local Law 97 for a period of seven years from the current 
deadlines. 
 
Intro 914- Decision Timeliness  
This bill aims to standardize the application process by establishing a specific timeframe by which a board 
must act on a prospective purchaser’s application to buy shares in the cooperative corporation. Under the 
proposal, a board would generally need to approve or deny the application of a potential purchaser within 
45 days. The legislation creates a private right of action when violations are alleged to occur with 
penalties reaching as much as $10,000.   
  
Intro 915-Explanation of Decision  
This bill would require boards to provide buyers with a written statement of its reasons for denying a sale 
within five business days of the decision. The proposal also enumerates additional information that a 
board must provide to a denied applicant. The legislation establishes a private right of action for denied 
applicants and establishes a process by which such cases must be considered.  
  
Intro 917-Financial Status of Building  
This bill would require a cooperative to disclose certain financial information to a prospective buyer 
whose offer has been accepted, within 14 days of the buyer’s request for the information. This information 
must include all assets and liabilities, planned capital improvements and their costs, current capital 
improvements and their costs, the amount of money in reserve, and the most recent budget. Failure to 
comply could result in a $500 fine.  
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§ 26-3102 Short-term rental registration- 
Passed into law January 2023.   It shall be unlawful for a person who owns, manages, occupies or 
otherwise controls a dwelling unit to offer, manage or administer the short-term rental of such dwelling 
unit unless such dwelling unit is registered in accordance with this chapter, such dwelling unit has been 
issued a unique short-term rental registration number, and such registration is currently valid. 
 

NEW YORK STATE SENATE:  
 
Senate Bill S305-Good Cause Eviction Bill 
This bill would require Landlords to have “good cause” to evict a tenant if they have an expired lease.  As 
written Co-ops are included in this legislation.  
 
 Senate Bill- S2964 Fairness in Coop Act 
A “timing” bill for Coops to respond to applications.  Requires a standardized application. 
 
Senate Bill S3252—Tax Abatement Extension 
Extends certain provisions relating to a partial tax abatement for residential real property held in the cooperative or 
condominium form 
 
Senate Bill S9603 -Creates Local Law 97 Project Tax Abatements. 
Creates a new abatement and tax exemption to cover 50% - 95% of a co-ops LL97 related costs that reduce greenhouse gas 
emissions. 
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                STATE OF NEW YORK
        ________________________________________________________________________

                                           305

                               2023-2024 Regular Sessions

                    IN SENATE

                                       (Prefiled)

                                     January 4, 2023
                                       ___________

        Introduced by Sens. SALAZAR, BRISPORT, STAVISKY, BAILEY, BRESLIN, BROUK,
          CLEARE, GIANARIS, GONZALEZ, HARCKHAM, JACKSON, KAVANAGH, KRUEGER, LIU,
          MAY, MAYER, MYRIE, RAMOS, RIVERA, SEPULVEDA, SERRANO -- read twice and
          ordered  printed, and when printed to be committed to the Committee on
          Judiciary

        AN ACT to amend the  real  property  law,  in  relation  to  prohibiting
          eviction without good cause

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. The real property law is amended by adding  a  new  article
     2  6-A to read as follows:
     3                                 ARTICLE 6-A
     4                 PROHIBITION OF EVICTION WITHOUT GOOD CAUSE
     5  Section 210. Short title.
     6          211. Definitions.
     7          212. Applicability.
     8          213. Necessity for good cause.
     9          214. Grounds for removal of tenants.
    10          215. Preservation of existing requirements of law.
    11          216. Waiver of rights void.
    12    § 210. Short title. This article shall be cited as the "Prohibition of
    13  eviction without good cause law".
    14    §  211.  Definitions.  1. The term "housing accommodation", as used in
    15  this article shall mean any residential  premises,  including  a  mobile
    16  home or land in a mobile home park.
    17    2.  The  term "landlord" as used in this article shall mean any owner,
    18  lessor, sublessor, assignor, or other person receiving  or  entitled  to
    19  receive  rent for the occupancy of any housing accommodation or an agent
    20  of any of the foregoing.

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD00464-01-3
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     1    3. The term "tenant" as used in this  article  shall  mean  a  tenant,
     2  sub-tenant,  lessee,  sublessee,  assignee,  manufactured home tenant as
     3  defined in paragraph one of subdivision a of section two  hundred  thir-
     4  ty-three  of  this  chapter,  an occupant of a rooming house or hotel as
     5  defined in section seven hundred eleven of the real property actions and
     6  proceedings  law  or any other person entitled to the possession, use or
     7  occupancy of any housing accommodation.
     8    4. The term "rent" as used in this article shall  mean  any  consider-
     9  ation, including any bonus, benefit or gratuity demanded or received for
    10  or in connection with the possession, use or occupancy of housing accom-
    11  modations  or  the  execution  or  transfer  of a lease for such housing
    12  accommodations.
    13    5. The term "disabled person" as used in this  article  shall  mean  a
    14  person  who  has an impairment which results from anatomical, physiolog-
    15  ical or psychological  conditions,  other  than  addiction  to  alcohol,
    16  gambling,  or  any  controlled  substance,  which  are  demonstrable  by
    17  medically acceptable clinical and laboratory diagnostic techniques,  and
    18  which  are expected to be permanent and which substantially limit one or
    19  more of such person's major life activities.
    20    § 212. Applicability. This article shall apply to all housing accommo-
    21  dations except:
    22    1. owner-occupied premises with less than four units;
    23    2. premises sublet pursuant to section  two  hundred  twenty-six-b  of
    24  this  chapter,  or otherwise, where the sublessor seeks in good faith to
    25  recover possession of such housing accommodation  for  his  or  her  own
    26  personal use and occupancy;
    27    3.  premises the possession, use or occupancy of which is solely inci-
    28  dent to employment and such employment is being lawfully terminated; and
    29    4. premises otherwise subject to  regulation  of  rents  or  evictions
    30  pursuant to state or federal law to the extent that such state or feder-
    31  al  law  requires  "good  cause"  for termination or non-renewal of such
    32  tenancies.
    33    § 213. Necessity for good cause. No landlord shall, by action to evict
    34  or to recover possession, by exclusion from possession,  by  failure  to
    35  renew  any  lease, or otherwise, remove any tenant from housing accommo-
    36  dations covered by section two hundred twelve of this article except for
    37  good cause as defined in section two hundred fourteen of this article.
    38    § 214. Grounds for removal of tenants. 1. No landlord shall  remove  a
    39  tenant from any housing accommodation, or attempt such removal or exclu-
    40  sion  from  possession,  notwithstanding  that the tenant has no written
    41  lease or that the lease or other rental agreement has expired or  other-
    42  wise  terminated, except upon order of a court of competent jurisdiction
    43  entered in an appropriate judicial action or  proceeding  in  which  the
    44  petitioner  or plaintiff has established one of the following grounds as
    45  good cause for removal or eviction:
    46    (a) The tenant has failed to pay rent due and owing, provided  however
    47  that  the rent due and owing, or any part thereof, did not result from a
    48  rent increase which is  unreasonable  or  imposed  for  the  purpose  of
    49  circumventing  the intent of this article. In determining whether all or
    50  part of the rent due and owing is the result  of  an  unreasonable  rent
    51  increase,  it  shall  be  a  rebuttable  presumption that the rent for a
    52  dwelling not protected by rent regulation is unreasonable if  said  rent
    53  has been increased in any calendar year by a percentage exceeding either
    54  three  percent or one and one-half times the annual percentage change in
    55  the Consumer Price Index for the region in which  the  housing  accommo-
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     1  dation is located, as established the August preceding the calendar year
     2  in question, whichever is greater;
     3    (b)  The  tenant  is  violating a substantial obligation of his or her
     4  tenancy, other than the obligation  to  surrender  possession,  and  has
     5  failed  to  cure  such violation after written notice that the violation
     6  cease within ten days of receipt of such written notice, provided howev-
     7  er, that the obligation of tenancy for which violation  is  claimed  was
     8  not imposed for the purpose of circumventing the intent of this article;
     9    (c)  The tenant is committing or permitting a nuisance in such housing
    10  accommodation, or is maliciously or by reason of negligence damaging the
    11  housing accommodation; or the tenant's conduct is such as  to  interfere
    12  with  the  comfort  of the landlord or other tenants or occupants of the
    13  same or adjacent buildings or structures;
    14    (d) Occupancy of  the  housing  accommodation  by  the  tenant  is  in
    15  violation of or causes a violation of law and the landlord is subject to
    16  civil  or  criminal penalties therefore; provided however that an agency
    17  of the state or municipality having jurisdiction  has  issued  an  order
    18  requiring  the  tenant  to  vacate  the housing accommodation. No tenant
    19  shall be removed from possession of  a  housing  accommodation  on  such
    20  ground  unless  the  court  finds  that the cure of the violation of law
    21  requires the removal of the tenant and that the landlord did not through
    22  neglect or deliberate action or failure  to  act  create  the  condition
    23  necessitating the vacate order. In instances where the landlord does not
    24  undertake  to  cure conditions of the housing accommodation causing such
    25  violation of the law, the tenant shall have the right to pay  or  secure
    26  payment  in  a  manner satisfactory to the court, to cure such violation
    27  provided that any tenant expenditures shall be applied against  rent  to
    28  which  the  landlord is entitled. In instances where removal of a tenant
    29  is absolutely essential to his or her health and safety, the removal  of
    30  the tenant shall be without prejudice to any leasehold interest or other
    31  right  of occupancy the tenant may have and the tenant shall be entitled
    32  to resume possession at such time as the dangerous conditions have  been
    33  removed. Nothing herein shall abrogate or otherwise limit the right of a
    34  tenant  to  bring an action for monetary damages against the landlord to
    35  compel compliance by the landlord with all applicable state or municipal
    36  laws or housing codes;
    37    (e) The tenant is using or permitting the housing accommodation to  be
    38  used for an illegal purpose;
    39    (f)  The  tenant  has  unreasonably refused the landlord access to the
    40  housing accommodation for the purpose of  making  necessary  repairs  or
    41  improvements  required  by law or for the purpose of showing the housing
    42  accommodation to a prospective  purchaser,  mortgagee  or  other  person
    43  having a legitimate interest therein;
    44    (g)  The landlord seeks in good faith to recover possession of a hous-
    45  ing accommodation located in a building  containing  fewer  than  twelve
    46  units  because  of immediate and compelling necessity for his or her own
    47  personal use and occupancy as his or her  principal  residence,  or  the
    48  personal  use and occupancy as principal residence of his or her spouse,
    49  parent, child, stepchild, father-in-law or mother-in-law, when no  other
    50  suitable housing accommodation in such building is available. This para-
    51  graph  shall permit recovery of only one housing accommodation and shall
    52  not apply to a housing accommodation occupied by a tenant who is  sixty-
    53  two years of age or older or who is a disabled person;
    54    (h)  The  landlord seeks in good faith to recover possession of any or
    55  all housing accommodations located in a building  with  less  than  five
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     1  units  to  personally  occupy  such housing accommodations as his or her
     2  principal residence.
     3    2. A tenant required to surrender a housing accommodation by virtue of
     4  the operation of paragraph (g) or (h) of subdivision one of this section
     5  shall  have a cause of action in any court of competent jurisdiction for
     6  damages, declaratory,  and  injunctive  relief  against  a  landlord  or
     7  purchaser  of  the premises who makes a fraudulent statement regarding a
     8  proposed use of the housing accommodation. In any action  or  proceeding
     9  brought pursuant to this provision a prevailing tenant shall be entitled
    10  to recovery of actual damages, and reasonable attorneys' fees.
    11    3.  Nothing in this section shall abrogate or limit the tenant's right
    12  pursuant to section seven hundred fifty-one of the real property actions
    13  and proceedings law to permanently stay the issuance or execution  of  a
    14  warrant  or eviction in a summary proceeding, whether characterized as a
    15  nonpayment, objectionable tenancy, or holdover proceeding, the  underly-
    16  ing  basis  of  which  is  the nonpayment of rent, so long as the tenant
    17  complies with the  procedural  requirements  of  section  seven  hundred
    18  fifty-one of the real property actions and proceedings law.
    19    §  215.  Preservation of existing requirements of law. No action shall
    20  be maintainable and no judgment of possession shall be entered for hous-
    21  ing accommodations pursuant to section  two  hundred  fourteen  of  this
    22  article,  unless  the  landlord has complied with any and all applicable
    23  laws governing such action or proceeding and has complied with  any  and
    24  all applicable laws governing notice to tenants, including without limi-
    25  tation  the  manner  and  the  time  of  service  of such notice and the
    26  contents of such notice.
    27    § 216. Waiver of rights void. Any agreement by a tenant heretofore  or
    28  hereinafter  entered  into  in a written lease or other rental agreement
    29  waiving or modifying his or her rights as  set  forth  in  this  article
    30  shall be void as contrary to public policy.
    31    § 2. Severability. If any provision of this act, or any application of
    32  any  provision of this act, is held to be invalid, that shall not affect
    33  the validity or effectiveness of any other provision of this act, or  of
    34  any  other  application of any provision of this act, which can be given
    35  effect without that provision or  application;  and  to  that  end,  the
    36  provisions and applications of this act are severable.
    37    § 3. This act shall take effect immediately and shall apply to actions
    38  and proceedings commenced on or after such effective date.
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Int. No. 632 
 
By Council Member Powers, the Public Advocate (Mr. Williams), Council Members Rivera, 
Ayala, Williams, Sanchez, Hudson, Krishnan, Abreu, Brewer, Joseph, De La Rosa, Hanif, 
Restler, Gutiérrez, Riley, Bottcher, Cabán, Feliz, Stevens, Marte, Avilés, Narcisse, Richardson 
Jordan, Ossé, Nurse, Farías, Mealy, Barron, Louis and Won (in conjunction with the Manhattan 
Borough President, Brooklyn Borough President, Bronx Borough President and Queens Borough 
President) 
 
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting 
housing discrimination on the basis of arrest record or criminal history.  
 
Be it enacted by the Council as follows: 

Section 1. Section 8-107 of title 8 of the administrative code of the city of New York is 

amended by adding a new subdivision 5-a to read as follows: 

5-a. Protections based on arrest record and criminal history; housing. a. For purposes of 

this subdivision, the term “criminal history” includes records of an individual's 

(1) Currently pending criminal cases; 

(2) Convictions, including unsealed violations, or any conviction that resulted in a sentence 

involving fines, incarceration or other penalties arising from a verdict or plea of guilty or nolo 

contendere, a suspended sentence, a sentence of probation, or a sentence of unconditional 

discharge, and convictions that have been expunged, the subject of an executive pardon, the subject 

of a certificate of relief from disabilities, or otherwise legally nullified or vacated; 

(3) Adjudications of juvenile delinquency or youthful offender adjudications; and 

(4) Any records that have been sealed. 

b. It shall be an unlawful discriminatory practice for the owner, lessor, lessee, sublessee, 

assignee, or managing agent of, or other person having the right to sell, rent or lease or approve 

the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest 

therein, or any agent or employee thereof, or any real estate broker or agent or employee thereof 
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to: 

(1) Refuse to sell, rent, lease, approve the sale, rental or lease or otherwise deny to or 

withhold from any person such a housing accommodation or an interest therein because of such 

person’s arrest record or criminal history; 

(2) Discriminate against any person in the terms, conditions or privileges of the sale, rental 

or lease of any such housing accommodation or an interest therein or in the furnishing of facilities 

or services in connection therewith, because of such person’s arrest record or criminal history; 

(3) Represent to any person that, because of such person’s arrest record or criminal history, 

any housing accommodation or an interest therein is not available for inspection, sale, rental or 

lease when in fact it is available to such person; 

(4) Declare, print or circulate or cause to be declared, printed or circulated any statement, 

advertisement or publication, or to use any form of application for the purchase, rental or lease of 

such a housing accommodation or an interest therein which expresses, directly or indirectly, any 

limitation, specification or discrimination in housing based on a person’s arrest record or criminal 

history; or 

(5) Make any inquiry or statement related to arrest record or criminal history in connection 

with the prospective or continued purchase, rental, or lease of a housing accommodation. 

Prohibited inquiries include any question communicated to an individual in writing or otherwise, 

directly or indirectly, searches of publicly available records, criminal background checks, or any 

other conduct that gathers arrest record or criminal history information.  If a covered entity uses 

consumer credit reports to screen applicants, it shall not take any adverse action based on arrest 

record or criminal history information contained in such report. 

c. Nothing in paragraph b shall restrict a covered entity from taking any lawful adverse 
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action against a current occupant for reasons other than a person’s arrest record or criminal history, 

including the person’s acts of physical violence against persons or property on the premises and 

other acts that would adversely affect the health, safety, or welfare of other residents, or excuse a 

covered entity from complying with applicable laws relating to victims of domestic violence, sex 

offenses or stalking. 

d. Paragraph b shall not apply to the following: 

(1) Actions taken by a covered entity to exclude a person from a housing accommodation 

based on the person’s arrest record or criminal history where such exclusion is required pursuant 

to any federal, state, or local law or rule or regulation, provided that the covered entity shall provide 

the person a citation to the law, rule or regulation that requires such action. 

(2) Actions taken by a covered entity pursuant to any federal, state or local law or rule or 

regulation that requires criminal background checks for housing eligibility, provided that prior to 

taking any adverse action that is not required by such law, the covered entity shall comply with 

paragraphs e and f; and 

(3) Inquiries into the New York sex offense registry maintained by the state division of 

criminal justice services pursuant to section 168-b of the correction law, or adverse actions taken 

by a covered entity against a person listed publicly on such registry, provided that prior to taking 

any adverse action that is not required by such law, the covered entity shall comply with paragraphs 

e and subparagraphs (1) and (2) of paragraph f. 

e. Notice of inquiry. Except where providing notice would conflict with a requirement of 

federal or state law, rule or regulation, prior to any inquiry into, gathering of, or use of criminal 

history information a covered entity must: 

(1) Notify an individual in writing of the inquiry; and 
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(2) Provide the individual a reasonable amount of time to withdraw their application for 

housing, not to exceed three days. 

f. Fair housing process. Except where following this process would conflict with a 

requirement of federal or state law, rule or regulation, after providing notice, and prior to any 

adverse action based on arrest record or criminal history, the covered entity shall provide: 

(1) A written copy of the inquiry on which the intended adverse action is based and allow 

the person a reasonable amount of time of at least five business days, during which the covered 

entity must hold the housing unit open, to dispute the accuracy of the inquiry and respond with 

rebutting or mitigating information prior to the denial of the person’s housing application. 

(2) A copy of supporting documents that were reviewed, and a statement of the legitimate, 

non-discriminatory interest of the covered entity in protecting property and the safety and welfare 

of others; 

(3) A copy of the analysis and the covered entity’s reasons for intending to take adverse 

action against such person in a manner to be determined by the commission, identifying which of 

the following fair housing factors were taken into account: 

(A) The time that has elapsed since the date of the offense; 

(B) The age of the individual at the time of the offense; 

(C) Evidence of good tenant history; 

(D) Any additional information produced by an individual or on their behalf, in regards to 

their rehabilitation or good conduct, including but not limited to history of conduct in the 

community; 

(E) The seriousness of the person’s offense; and 

(F) The legitimate interest of the owner in protecting property, and the safety and welfare 
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of specific individuals. 

 g. The requirements of paragraphs e and f shall be satisfied where a covered entity follows 

a substantially similar process under federal, state or local law, regulations or rules that provides 

notice and an opportunity for the person to submit rebutting information before the actual denial 

of a housing accommodation. 

 h. Paragraph b shall not apply to the sale or rental of: 

 (1) A housing accommodation, other than a publicly-assisted housing accommodation, in 

a building that contains housing accommodations for not more than two families living 

independently of each other, if the owner or members of the owner's family reside in one of such 

housing accommodations; or 

 (2) A room or rooms in a housing accommodation, other than a publicly-assisted housing 

accommodation, if such rental is by the occupant of the housing accommodation or by the owner 

of the housing accommodation and the owner or members of the owner's family reside in such 

housing accommodation. 

 i. To the extent permitted by law, a covered entity’s compliance with this subdivision shall 

not constitute a basis for liability under other laws. 

§ 2. This local law shall take effect 200 days after it becomes law, except that the 

commission may take such actions as are necessary to implement this local law, including the 

promulgation of rules, before such date. 
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Chapter 31: Registration Requirements for Short-Term Rentals

§ 26-3101 Definitions.
As used in this chapter:

   Administering agency. The term “administering agency” means the office of special enforcement, as established under
executive order number 96 for the year 2006, or such other agency as the mayor may designate by executive order.

   Booking service. The term “booking service” has the meaning ascribed to such term by section 26-2101, as added by
local law number 146 for the year 2018.

   Class A multiple dwelling. The term “class A multiple dwelling” has the meaning ascribed to such term by the housing
maintenance code, except that for the purposes of this chapter the term class A multiple dwelling shall also be deemed to
include an “interim multiple dwelling” as defined in section 281 of the multiple dwelling law.

   Class B multiple dwelling. The term “class B multiple dwelling” has the meaning ascribed to such term by subchapter 1
of the housing maintenance code.

   Dwelling unit. The term “dwelling unit” has the meaning ascribed to such term by subchapter 1 of the housing
maintenance code.

   Listing. The term “listing” means an advertisement on a booking service that offers a short-term rental.

   Registered host or host. The term “registered host” or "host" means a natural person who is a permanent occupant of a
dwelling unit registered in accordance with this chapter.

   Private dwelling. The term “private dwelling” has the meaning ascribed to such term by subchapter 1 of the housing
maintenance code.

   Rooming unit. The term “rooming unit” has the meaning ascribed to such term by subchapter 1 of the housing
maintenance code.

   Short-term rental. The term "short-term rental" means a rental for fewer than 30 consecutive days of a dwelling unit
within a private dwelling or class A multiple dwelling, or in the case of a mixed use building, a rental of a class A dwelling
unit therein for fewer than 30 consecutive days.

(L.L. 2022/018, 1/9/2022, eff. 1/9/2023)

§ 26-3102 Short-term rental registration.
   a.   It shall be unlawful for a person who owns, manages, occupies or otherwise controls a dwelling unit to offer, manage
or administer the short-term rental of such dwelling unit unless such dwelling unit is registered in accordance with this
chapter, such dwelling unit has been issued a unique short-term rental registration number, and such registration is
currently valid. It shall be unlawful for a person who owns, manages, occupies or otherwise controls a dwelling unit to
falsely represent or falsely advertise a dwelling unit as registered for short-term rental pursuant to this chapter when such
dwelling unit is not so registered. This chapter does not apply to the short-term rental of class B multiple dwellings or class
B dwelling units within mixed use buildings.

   b.   The form and manner of applying for a short-term rental registration or renewal thereof shall be established by rules
of the administering agency.

   c.   No short-term rental registration shall be issued unless:

      1.   The applicant is a natural person who is a permanent occupant of the dwelling unit and is either: (i) the owner of
such dwelling unit, or (ii) a tenant of such dwelling unit who certifies in a form and manner to be specified by the
administering agency that they are not prohibited by the terms of a lease or other agreement from applying for a short-term
rental registration for such dwelling unit and from subsequently acting as a host for short-term rentals within such dwelling
unit;

      2.   The applicant has described, in a form acceptable to the administering agency, any parts of the premises
containing such unit or accommodation that a person occupying a short-term rental at such unit or accommodation will be
allowed to occupy or use;
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      3.   The applicant certifies in a form and manner to be specified by the administering agency that they understand and
agree to comply with provisions of the zoning resolution, multiple dwelling law, housing maintenance code and New York
city construction codes relating to the short-term rental of dwelling units in private dwellings and class A multiple dwellings,
or in class A dwelling units within mixed use buildings;

      4.   The administering agency has determined that, in accordance with the records of the department of buildings, the
department of housing preservation and development and the fire department, there are no uncorrected violations of the
New York city construction codes, the housing maintenance code or the fire code that would endanger occupants of such
dwelling unit;

      5.   The administering agency has verified the occupancy classification of the building, or with respect to a mixed use
building, the occupancy classification of the dwelling unit to be occupied as a short-term rental;

      6.   The administering agency has verified that the building does not appear on the prohibited buildings list published
pursuant to this section;

      7.   Where the applicant uses a booking service, the applicant has provided the uniform resource locator or listing
identifier and the associated booking service name for all existing listings of the dwelling unit and agrees that any listing of
such dwelling unit with a booking service shall be reported to the administering agency prior to such listing being used to
make an agreement for a short-term rental; and

      8.   The applicant has paid an application or renewal fee in an amount to be established by rule by the administering
agency.

   d.   No registration shall be issued for the short-term rental of a dwelling unit the rent of which is regulated in accordance
with the emergency tenant protection act of 1974, the rent stabilization law of 1969, the local emergency housing rent
control act of 1962, sections four hundred twenty-one-a or four hundred eighty-nine of the real property tax law, in a
housing development organized pursuant to article two of the private housing finance law and supervised by the
department of housing preservation and development, or any other law or rule or an agreement with a governmental entity.

   e.   No short-term rental registration shall be issued for a dwelling unit in a New York city housing authority development.

   f.   No short-term rental registration shall be issued for a rooming unit.

   g.   Issuance of a registration for a dwelling unit pursuant to this chapter shall not be construed as permission for or
approval of the use of such dwelling unit for any occupancy that would be in violation of a lease, cooperative bylaws,
condominium association rules and regulations, the multiple dwelling law, the zoning resolution, the New York city
construction codes, the housing maintenance code or any other applicable rules, regulations, or laws.

   h.   A short-term rental registration or renewal thereof shall be valid for a period established by the administering agency,
but not to exceed the demonstrated right of occupancy by the applicant.

   i.   A short-term rental registration or renewal thereof is not transferable.

   j.   If the information provided by an applicant in connection with an application for a short-term rental registration or
renewal thereof changes before the expiration of such registration or renewal thereof, such applicant shall submit such
changes to the administering agency in a time, form and manner established by the administering agency.

   k.   Upon receipt of a complete initial application, the administering agency shall notify the owner of record of the dwelling
unit and of the building, informing the owners that an application for a short-term rental registration has been received.

   l.   The administering agency shall create and maintain a prohibited buildings list of all addresses whose owner, including
any applicable board of a cooperative or condominium corporation or their managers and agents, has notified the agency
in a form and manner to be specified by the administering agency that no short-term rental of any dwelling unit therein is
permitted. The administering agency shall adopt rules with respect to applications for inclusion on the prohibited buildings
list, including, but not limited to, rules requiring building owners to certify that leases and other occupancy agreements for
dwelling units within the building prohibit short-term rentals and rules relating to removing buildings from the prohibited
building list. Where all dwelling units in a building are prohibited pursuant to subsection (d) of this section, such buildings
shall also be included on the prohibited building list. The administering agency shall publish the prohibited buildings list on
the city open data web portal.

   m.   The administering agency shall as soon as practicable, for each booking service disclosed by the registrant as
having a listing for the registered dwelling unit, notify such booking service of any revocation of a short-term rental
registration.

(L.L. 2022/018, 1/9/2022, eff. 1/9/2023)

§ 26-3103 Posting and advertising requirements.
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   a.   A registered host of a dwelling unit shall, in a form and manner established by the administering agency,
conspicuously post and maintain within such dwelling unit, during each short-term rental thereof: (i) a diagram indicating
normal and emergency egress routes from such unit and the building containing such unit, and (ii) a copy of the short-term
rental registration certificate for such unit which shall include the registration number along with a number to call in the
event of an emergency.

   b.   A registered host shall include in any advertisement or other offer for the short-term rental of a dwelling unit the short-
term registration number for such unit.

   c.   A registered host shall maintain, for at least seven years after such short-term rental, a record of each such short-
term rental in a manner established by the administering agency and containing such information as the administering
agency shall prescribe. Such records shall be provided to the administering agency in accordance with the rules of such
agency and applicable law.

(L.L. 2022/018, 1/9/2022, eff. 1/9/2023)

§ 26-3104 Penalties and enforcement.
   a.   Any person who violates subdivision a of section 26-3102 shall be liable for a civil penalty of not more than the lesser
of $5,000 or three times the revenue generated by the short-term rental for each such violation.

   b.   Any registered host who violates the provisions of this chapter or rules of the administering agency promulgated
pursuant to this chapter shall be liable for a civil penalty of not more than $5,000 for each such violation.

   c.   Any person who makes a material false statement or conceals a material fact in connection with the filing of an
application or renewal thereof pursuant to this chapter shall be liable for a civil penalty of not more than $1,000 for each
such violation, in addition to revocation pursuant to the provisions of this section.

   d.   The registration of a dwelling unit shall be revoked, after notice and opportunity to be heard, where:

      1.   Such dwelling unit has been used in violation of restrictions in the zoning resolution, multiple dwelling law, housing
maintenance code and New York city construction codes relating to the short-term rental of dwelling units in private
dwellings and class A multiple dwellings, or in class A dwelling units within mixed use buildings;

      2.   The applicant made a material false statement or concealed a material fact in connection with the filing of an
application or renewal thereof pursuant to this chapter;

      3.   The registered host has committed three or more violations of this chapter or rules of the administering agency
within a period of 24 months;

      4.   The dwelling unit was added to the prohibited building list after the registration had been approved; or

      5.   The administering agency, subsequent to issuing the registration, discovers information that would have precluded
the administering agency from granting the registration had it been known at the time.

   e.   Civil penalties for violations of this chapter and rules of the administering agency promulgated pursuant to this
chapter may be recovered in proceedings before an administrative tribunal within the jurisdiction of the office of
administrative trials and hearings in accordance with the rules of such tribunal or in an action in a court of competent
jurisdiction. Notices of violation, administrative summonses and appearance tickets for violations may be issued by officers
and employees of the administering agency or other city agencies designated by such administering agency.

   f.   The administering agency shall be authorized to conduct investigations, to issue subpoenas, to receive evidence, to
hear complaints regarding activities subject to this section, to hold public hearings, to take testimony and to promulgate,
amend and modify procedures and practices governing such proceedings.

(L.L. 2022/018, 1/9/2022, eff. 5/9/2023)

§ 26-3105 Reporting.
   a.   The administering agency shall make the following information on each short-term rental registration available on the
city open data web portal in as close to real time as practicable:

      1.   registration number;

      2.   uniform resource locators associated with such registration;

      3.   address and unit number of the dwelling unit, including latitude and longitude;

      4.   status of the registration, including active or revoked; and
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      5.   expiration date of registration.

   b.   No later than September 1 of each year, the administering agency shall submit a report to the mayor and to the
speaker of the city council and post on the administering agency’s website, a report including, but not limited to, the
following information for the twelve-month period ending the preceding June 30, disaggregated by council district:

      1.   the number of active registrations;

      2.   the number of short-term registration applications and renewals: applied for, granted, refused, revoked and
pending;

      3.   the average time to process registration applications and renewals;

      4.   a summary of the reasons for applications or renewals to be refused or revoked;

      5.   total number and reasons for summonses issued;

      6.   total penalties imposed and collected.

   c.   The administering agency shall provide a website page where members of the public may submit a registration
number or uniform resource locator that will return associated information provided in paragraph (a) and instructions on
how to file a complaint related to unregistered activity.

(L.L. 2022/018, 1/9/2022, eff. 1/9/2023)
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                STATE OF NEW YORK
        ________________________________________________________________________

                                          9603

                    IN SENATE

                                    November 23, 2022
                                       ___________

        Introduced  by  Sen.  PARKER -- read twice and ordered printed, and when
          printed to be committed to the Committee on Rules

        AN ACT to amend the real property tax law, in relation  to  establishing
          an  abatement  and  exemption  from  real  property  taxes for capital
          improvements to reduce carbon emissions; and to repeal such provisions
          upon the expiration thereof

          The People of the State of New York, represented in Senate and  Assem-
        bly, do enact as follows:

     1    Section  1. Legislative intent. New York's nation leading climate law,
     2  the climate leadership and community protection  act  of  2019  (CLCPA),
     3  requires  the state to reduce its greenhouse gas emissions to 40 percent
     4  below 1990 levels by 2030, and 85 percent below  1990  levels  by  2050,
     5  among other goals. At the same time, New York city's local law number 97
     6  for  the  year 2019 requires buildings over 25,000 square feet to reduce
     7  their carbon emissions to comply with increasingly  stringent  emissions
     8  limits.  While  New  York's  building  stock  accounts  for more than 25
     9  percent of statewide greenhouse gas emissions and  transportation  is  a
    10  top  emitter,  in  New  York city that ratio is reversed, with buildings
    11  accounting for approximately 70 percent of greenhouse gas emissions.  As
    12  such,  reaching  the state and city's climate goals will require signif-
    13  icant investment to decarbonize buildings including through electrifica-
    14  tion, energy efficiency, and the use  of  new  technologies  and  energy
    15  sources. The use of this targeted abatement, which would be available to
    16  support  all  property  owners that are meaningfully engaged in reducing
    17  carbon emissions will ensure the success of the CLCPA and local law  97.
    18  This  legislation  will  benefit  all  New  Yorkers by ensuring that our
    19  buildings can play a vital role in decarbonization.
    20    § 2. The real property tax law is amended  by  adding  a  new  section
    21  488-b to read as follows:
    22    §  488-b. Abatement and exemption from real property taxes for capital
    23  improvements to reduce carbon emissions. 1. For  the  purposes  of  this
    24  section,  the  following  terms shall have the meaning specified in this
    25  subdivision:

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD16565-01-2
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     1    a. "Eligible real property" shall mean a  property  located  within  a
     2  city of one million or more that is:
     3    (i)  any class B multiple dwelling as defined in the multiple dwelling
     4  law;
     5    (ii) any class A multiple dwelling as defined in the multiple dwelling
     6  law;
     7    Notwithstanding  the  foregoing,  eligible  real  property  shall  not
     8  include college and school dormitories, club houses, or residences whose
     9  occupancy is restricted to an institutional use such as housing intended
    10  for use primarily or exclusively by the employees of a single company or
    11  institution.  A  building is an eligible real property only if it quali-
    12  fies as such after completion of the eligible improvements, but need not
    13  have been an eligible real property prior to the eligible improvements;
    14    (iii) any non-residential, commercial property used primarily for  the
    15  buying, selling or otherwise providing of goods or services inclusive of
    16  manufacturing and office space;
    17    (iv) any single family private dwelling; or
    18    (v) any two-family private dwelling.
    19    b. "Eligible improvements" shall be limited to categories of work that
    20  result  in  a  reduction  of  greenhouse gas emissions for the building,
    21  provided further that such work shall be in conformity with all applica-
    22  ble laws. Eligible improvements shall include, but not  be  limited  to,
    23  any of the following types of improvements:
    24    (i)  design, permitting, and technical analysis work required to iden-
    25  tify, measure, and complete eligible work including the  development  of
    26  carbon emissions reduction strategies and plans;
    27    (ii)  cleaning,  resurfacing or repair of adjacent surfaces, inclusive
    28  of the replacement or installation of windows, walls, ceilings,  floors,
    29  doors or trim where necessary;
    30    (iii) pointing, waterproofing and repair of building envelope, includ-
    31  ing  cleaning  of  entire  building exterior surface to prepare for such
    32  work, in the course of the replacement,  installation  or  upgrading  of
    33  eligible systems or equipment;
    34    (iv) replacement, repair or installation of new systems for heating or
    35  cooling, including domestic hot water;
    36    (v)  installation  of solar, green roofs or other mechanisms to offset
    37  use of energy from the electricity grid;
    38    (vi) replacement, or  installation  of  insulation  in  walls,  roofs,
    39  flooring, eaves, and around pipes;
    40    (vii)  replacement  or  installation of thermostats to control temper-
    41  ature and building management systems;
    42    (viii) installation  of  energy  efficient  appliances,  fixtures,  or
    43  lighting;
    44    (ix)  repair,  replacement  and  modification  of  electrical systems,
    45  and/or wiring associated therewith;
    46    (x) appurtenant labor, equipment and supplies; and
    47    (xi) any other categories of work established by the  board  in  regu-
    48  lations  that results in a net reduction in greenhouse gas emissions for
    49  the building.
    50    c. "Board" shall mean the energy efficiency improvement  board  estab-
    51  lished by this section.
    52    d. "Department of buildings" shall mean the department of buildings in
    53  the city of New York.
    54    2.  Eligible property reconstructed, altered or improved subsequent to
    55  the effective date of this section shall be  exempt  from  taxation  and
    56  special  ad  valorem  levies to the extent provided in this section. Any
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     1  exemption or abatement permitted pursuant to  this  section  shall  take
     2  effect  no  sooner than July first next succeeding the effective date of
     3  this section.
     4    3.  There is hereby established an energy efficiency improvement board
     5  within the office of real property services, which shall consist of four
     6  members appointed by the governor, one of whom shall be the commissioner
     7  of taxation and finance, ex-officio, one of whom shall be the  president
     8  of  the New York state energy research and development authority, ex-of-
     9  ficio, one of whom shall be the  commissioner  of  homes  and  community
    10  renewal,  ex-officio,  and  a fourth member who shall have experience in
    11  the construction of multiple dwellings.  The  board  shall  additionally
    12  have  two,  non-voting members appointed by the mayor of the city of New
    13  York.  The board shall be responsible  for  administering  the  benefits
    14  conferred by this section. The board shall appoint staff, within amounts
    15  appropriated  therefor, to assist it in the execution of its duties. The
    16  board members shall be entitled to reimbursement  of  their  actual  and
    17  necessary  expenses  in  the  discharge  of  their duties, but shall not
    18  otherwise be entitled to any compensation for their service.  The  board
    19  shall  promulgate  a  regulation to establish a methodology to determine
    20  the greenhouse gas emissions of a building, and by regulation  establish
    21  a  formula  that  applicants  can  utilize to determine the reduction in
    22  emissions created by any improvements permitted  by  this  section.  The
    23  improvements described in subparagraphs (i), (ii) and (x) of paragraph b
    24  of  subdivision one of this section which do not inherently reduce emis-
    25  sions, may only be approved if they are part  of  an  application  which
    26  includes  other  projects  which have the net effect of reducing the net
    27  greenhouse gas emissions of the building if the building  is  character-
    28  ized  as an eligible real property pursuant to subparagraph (i), (ii) or
    29  (iii) of paragraph a of subdivision one of this section. For an eligible
    30  real property defined in subparagraph (iv) or  (v)  of  paragraph  a  of
    31  subdivision  one  of  this  section, the benefits of subparagraph (i) of
    32  paragraph b of subdivision one of this section may be claimed  independ-
    33  ently  at a reduced benefit of fifty percent of actual costs as provided
    34  further in this section. The board shall promulgate an  application  for
    35  benefits  afforded  to  owners under this section, and shall establish a
    36  process to review applications for the benefits under this section.  The
    37  board  may  promulgate  regulations  to  allow for additional classes or
    38  categories of work that should entitle an individual to an exemption and
    39  abatement under this section, upon a finding that such work has a  bene-
    40  ficial  impact  on  greenhouse  gas  emissions.  The board shall approve
    41  reasonable costs associated with the work proposed  and  may  use  as  a
    42  guide  the  typical costs of such improvements, and update such informa-
    43  tion annually. Any application for benefits shall be approved or  denied
    44  within  one  year of submission, or if an affirmative approval or denial
    45  has not been given, then such application shall be deemed approved.  The
    46  board  shall  establish  a process to communicate with the department of
    47  finance in the city of New York as to their determinations, such that it
    48  may promptly update the tax rolls.
    49    4. Any increase  in  assessed  valuation  of  eligible  real  property
    50  resulting  from  eligible improvements shall be exempt from taxation for
    51  local purposes for a period of twenty years, provided that:
    52    a. the eligible improvements  are  commenced  after  December  thirty-
    53  first, two thousand twenty-one, and are completed within sixty months of
    54  the issuance of a permit by the department of buildings;
    55    b. the eligible improvements are approved by the board with respect to
    56  their costs and their qualifications for the benefits of this section;
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     1    c.  the exemption may commence no sooner than the July first following
     2  the filing with the local  agency  responsible  for  real  property  tax
     3  assessment  an  application  for  such  assessment, provided that if the
     4  board has not established the amount of such assessment  prior  to  such
     5  filing,  that  no  such  increase in assessment shall be permitted until
     6  such time as the board determines that the cost or work is otherwise not
     7  qualified for such exemption; provided, however, that  no  abatement  of
     8  existing  taxes  shall be permitted until such time as an application is
     9  approved, or deemed approved as applicable.  If  the  rehabilitation  is
    10  carried  out with substantial government assistance as part of a program
    11  for affordable housing, the exemption may commence no  sooner  than  the
    12  July  first  following  the  commencement  of  construction  of eligible
    13  improvements;
    14    d. there shall be no outstanding real estate taxes,  water  and  sewer
    15  charges,  payments  in  lieu of taxes or other municipal charges due and
    16  owing as of the tax quarter prior to commencement of  tax  exemption  to
    17  this section;
    18    e. no person who lives in the eligible real property shall be required
    19  by  the  owner to permanently vacate the eligible real property in order
    20  to perform the eligible improvements or any related work;
    21    f. notwithstanding the provisions of any state or local law,  rule  or
    22  regulation  to  the  contrary, the exemption shall be available notwith-
    23  standing the receipt of any other benefit under state, local or  federal
    24  law.
    25    5.  Eligible real property which qualifies for exemption from taxation
    26  for local purposes for eligible improvements shall also be eligible  for
    27  an  abatement  of real property taxes not to exceed the cost of eligible
    28  improvements certified by the board, which abatement may commence on the
    29  first day of the first tax quarter following the filing with  the  local
    30  agency  responsible  for real property tax assessment of a certification
    31  of eligibility issued by the board for such abatement; provided, however
    32  that if the rehabilitation is carried out  with  substantial  government
    33  assistance as part of a program for affordable housing the abatement may
    34  commence no sooner than the first day of the first tax quarter following
    35  the  commencement  of  construction  of  eligible improvements, provided
    36  that:
    37    a. the annual abatement shall not exceed the amount of taxes otherwise
    38  payable in the corresponding tax year;
    39    b. the period during which  such  abatement  is  effective  shall  not
    40  exceed  the  following amounts, which shall be determined by regulations
    41  which establish a methodology to determine  such  amounts,  which  shall
    42  establish  a  base year for calculating the percentage on the building's
    43  prior calendar year building emissions report  as  required  by  article
    44  three  hundred  twenty  of  chapter  three  of title twenty-eight of the
    45  administrative code of the city of New York, or if not required to  file
    46  a  building  emissions  report,  then  a benchmarking report required by
    47  article three hundred nine of chapter three of title twenty-eight of the
    48  administrative code of the city of New York:
    49    (i) two years for a greenhouse gas emission reduction of  between  two
    50  to five percent;
    51    (ii)  five  years  for  a greenhouse gas emission reduction of between
    52  five to ten percent;
    53    (iii) six years for a greenhouse gas emission reduction of between ten
    54  to twelve percent;
    55    (iv) seven years for a greenhouse gas emission  reduction  of  between
    56  twelve to fifteen percent;
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     1    (v)  eight  years  for  a greenhouse gas emission reduction of between
     2  fifteen to seventeen percent;
     3    (vi)  nine  years  for  a greenhouse gas emission reduction of between
     4  seventeen to twenty percent;
     5    (vii) ten years for a greenhouse gas  emission  reduction  of  between
     6  twenty to twenty-five percent;
     7    (viii)  fifteen  years  for  a  greenhouse  gas  emission reduction of
     8  between twenty-five to thirty percent; and
     9    (ix) twenty years for a greenhouse gas emission reduction of in excess
    10  of thirty percent;
    11    c. the abatement shall be available for  consecutive  years  from  the
    12  date such abatement first becomes effective;
    13    d.  the  total abatement shall be the lesser of two hundred percent of
    14  the certified reasonable costs of eligible improvements  or  the  actual
    15  costs  as determined by the board pursuant to its rules and regulations;
    16  and
    17    e. notwithstanding the provisions of any state or local law,  rule  or
    18  regulation  to  the  contrary, the abatement shall be available notwith-
    19  standing the receipt of any other benefit under state, local or  federal
    20  law.
    21    6.  During  the  period of tax exemption or abatement pursuant to this
    22  section, the owner shall submit an annual certification  to  the  board.
    23  Failure  to  submit such certification may result in revocation of bene-
    24  fits. Such certification shall include the following:
    25    a. the annual greenhouse gas emissions and usage  of  energy  for  the
    26  building;
    27    b.  a statement that the property currently complies with all building
    28  and housing codes and that no tax required to be paid is in arrears; and
    29    c. all such other information required by the board.
    30    7. During the period of tax exemption or abatement  pursuant  to  this
    31  section,  the exemption and abatement may be revoked upon a violation of
    32  applicable oversight laws, where an agency with jurisdiction to  enforce
    33  such  laws  has  requested  a suspension of abatement or exemption based
    34  upon violations of the multiple dwelling law, the  local  building  code
    35  and the local housing maintenance code, or other applicable law or regu-
    36  lation.
    37    8. The benefits of this section may be revoked or reduced upon a find-
    38  ing by the board that:
    39    a.  the application for benefits hereunder or the annual certification
    40  required hereunder contains a false statement or false information as to
    41  a material matter or omits a material matter;
    42    b. real estate taxes, water and sewer charges,  payments  in  lieu  of
    43  taxes  or  other  municipal  charges are due and owing for more than one
    44  year; or
    45    c. the eligible real property fails  to  provide  the  annual  certif-
    46  ication required by this section; and
    47    d.  after  receiving  notice  of  such  a failure, that such owner has
    48  failed to cure the deficiency within ninety days.
    49    9. The local agencies of government charged with the administration of
    50  this section may promulgate rules  and  regulations  to  carry  out  the
    51  provisions of this section.
    52    §  3.  This  act shall take effect immediately and shall expire and be
    53  deemed repealed December 31, 2030.
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        Introduced by Sens. KAVANAGH, ADDABBO, COMRIE, HARCKHAM, HINCHEY, MAYER,
          PALUMBO,  SANDERS, SEPULVEDA, SKOUFIS -- read twice and ordered print-
          ed, and when printed to be committed to the Committee on Judiciary  --
          committee  discharged,  bill amended, ordered reprinted as amended and
          recommitted to said committee

        AN ACT to amend the real property law, in  relation  to  the  timing  of
          decisions for the sales of cooperative apartments

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. Legislative findings.  The  legislature  hereby  finds  and
     2  declares  that  residential  cooperative purchasers are subject to proc-
     3  esses and conditions that do not also apply to the  purchases  of  other
     4  single-family  residences.  The  provisions of this act are not intended
     5  and do not diminish the duty  of  cooperative  boards  to  uphold  their
     6  established  fiduciary  duties.  It is the intent of this act to signif-
     7  icantly improve the transparency of the cooperative purchase process  to
     8  the benefit of all parties involved in the transaction.
     9    §  2.  The  real property law is amended by adding a new article 11 to
    10  read as follows:
    11                                 ARTICLE 11
    12                COOPERATIVE CORPORATIONS; TIMING OF DECISIONS
    13  Section 360. Short title.
    14          361. Definitions.
    15          362. Requirements for determination.
    16          363. Acknowledgement of receipt of application.
    17          364. Time for determination.
    18          365. Tolling of time.
    19          366. Construction.
    20    § 360. Short title. This article shall be known and may  be  cited  as
    21  the "fairness in cooperative homeownership act".

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD02825-04-3
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     1    § 361. Definitions. As used in this article, unless the context other-
     2  wise requires:
     3    1.  "Application" means the set of documents utilized by a cooperative
     4  corporation to  facilitate  a  prospective  purchaser's  acquisition  of
     5  certificates  of  stock,  a  proprietary  lease, or other evidence of an
     6  ownership interest in such cooperative corporation.
     7    2. "Cooperative corporation" means any  corporation  governed  by  the
     8  requirements  of  the  state  cooperative corporation law or the general
     9  business law, which among other things,  grants  persons  the  right  to
    10  reside  in a cooperative apartment, that right existing by such person's
    11  ownership of certificates of stock, proprietary lease, or other evidence
    12  of ownership of an interest in such entity.
    13    3. "Proprietary lease" means the lease or occupancy agreement by which
    14  a cooperative corporation permits a person to occupy an apartment in the
    15  premises owned by the cooperative corporation.
    16    4. "Prospective purchaser" means a  person  who  has  entered  into  a
    17  contract  of  sale  to  purchase the proprietary lease and the ownership
    18  interest in a cooperative corporation from a prospective seller.
    19    5. "Prospective seller" means a person who has a proprietary lease and
    20  an ownership interest in a cooperative corporation and who  has  entered
    21  into  a  contract  of  sale  to  sell the person's proprietary lease and
    22  ownership  interest  in  a  cooperative  corporation  to  a  prospective
    23  purchaser.
    24    6.  "Sale"  means  the  transfer of a person's ownership interest in a
    25  cooperative corporation and that person's proprietary lease  to  another
    26  person.
    27    §  362.  Requirements  for determination. 1. The board of directors or
    28  managing agent of each cooperative corporation shall maintain  a  stand-
    29  ardized  application and list of requirements for all cooperative apart-
    30  ments subject to the by-laws or proprietary lease of such corporation.
    31    2. The board of directors  or  managing  agent  of  every  cooperative
    32  corporation shall provide the corporation's standardized application and
    33  list of requirements to any prospective purchasers and prospective sell-
    34  ers,  or their respective real estate agents, promptly upon request, and
    35  shall include instructions as to where and how to  submit  the  required
    36  materials including the mailing address and designated email address for
    37  the cooperative corporation.
    38    §  363.  Acknowledgement  of  receipt of application. 1. A prospective
    39  purchaser shall submit an application  via  registered  mail,  and  such
    40  application  shall  include  a mailing address and email address. Within
    41  ten business  days  of  receiving  an  application  from  a  prospective
    42  purchaser,  a  cooperative  corporation  shall  provide to a prospective
    43  purchaser via electronic mail and registered mail a written  acknowledg-
    44  ment  of the receipt of such application. Electronic mail delivery shall
    45  serve as an additional notice, but shall not replace the requirement for
    46  delivery by registered mail. The requirements of this subdivision  shall
    47  apply  both  to  a prospective purchaser's initial submission and to any
    48  subsequent submissions the prospective purchaser may make.
    49    2. An acknowledgement of receipt  shall  set  forth  with  specificity
    50  whether  the  application  submitted  fully  satisfies  the requirements
    51  therefor and list of the requirements  provided  for  in  section  three
    52  hundred  sixty-two of this article, the way or ways the submitted appli-
    53  cation failed to comply  with  the  cooperative  corporation's  list  of
    54  requirements  maintained  and  provided  by  the cooperative corporation
    55  pursuant to such section, and if additional materials are requested  for
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     1  clarification  of a previously submitted application, what materials are
     2  desired.
     3    3.  Failure by a cooperative corporation to provide a written acknowl-
     4  edgement pursuant to this section within ten business days from the date
     5  of receipt of the submission of  an  application  shall  result  in  the
     6  application being deemed to be complete.
     7    §  364.  Time  for  determination.  1.  Following  the submission of a
     8  completed application containing the information and documents contained
     9  in the list required to be maintained and provided pursuant  to  section
    10  three  hundred  sixty-two  of  this article and any additional materials
    11  requested for clarification, a cooperative corporation  shall  inform  a
    12  prospective purchaser whether its consent to a sale is granted or wheth-
    13  er its consent to a sale is denied within forty-five days.
    14    2.  The time period provided in subdivision one of this section may be
    15  extended at any time with the consent of the prospective purchaser.  The
    16  cooperative  corporation shall be entitled to one fourteen day extension
    17  without the consent  of  the  purchaser  after  sending  notice  to  the
    18  prospective  purchaser  via  registered  mail  within forty-five days of
    19  receiving a completed application.
    20    3. If after the forty-five day period for determination and any appli-
    21  cable extensions, the cooperative corporation does not act on an  appli-
    22  cation, a prospective purchaser may inform the board of such corporation
    23  that  if no action is taken within ten days then the failure to act will
    24  constitute consent by the cooperative corporation to the sale.
    25    4. If no action is taken following the ten day notice period  pursuant
    26  to  subdivision three of this section, the cooperative corporation shall
    27  be deemed to have consented to the sale.
    28    5. Nothing in this section shall be construed to  prohibit  a  cooper-
    29  ative  corporation  from  lawfully  denying its consent to a sale at any
    30  time prior to the expiration of the forty-five day determination  period
    31  and ten day notice period, provided that notice is given to the prospec-
    32  tive purchaser stating the reason for denial.
    33    § 365. Tolling of time. If a cooperative corporation's board of direc-
    34  tors  has placed a memorandum or other writing in its files stating that
    35  such board does not ordinarily meet in the months of  July  and  August,
    36  then such board of directors or managing agent shall have sixty calendar
    37  days  or until the tenth of September, whichever is later, after receiv-
    38  ing an application to acknowledge receipt thereof and begin the determi-
    39  nation process for any application received on or after July  first  but
    40  before September tenth of any calendar year.
    41    §  366.  Construction.  Nothing  in this article shall be construed or
    42  interpreted to limit or restrict the rights and remedies granted by  any
    43  other provision of law.
    44    § 3. This act shall take effect on the one hundred twentieth day after
    45  it shall have become a law and shall apply to applications submitted and
    46  received  on or after such date. Effective immediately the state commis-
    47  sioner of human rights is authorized to take any actions necessary prior
    48  to such effective date for the implementation of the provisions of  this
    49  act  on  its  effective date including, but not limited to, establishing
    50  guidelines and promulgating rules.
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        AN ACT to amend the real property tax  law,  in  relation  to  extending
          certain provisions relating to a partial tax abatement for residential
          real property held in the cooperative or condominium form of ownership
          in a city having a population of one million or more

          The  People of the State of New York, represented in Senate and Assem-
        bly, do enact as follows:

     1    Section 1. Paragraphs (a) and (b) of subdivision 2 of section 467-a of
     2  the real property tax law, as amended by chapter  184  of  the  laws  of
     3  2021, are amended to read as follows:
     4    (a)  In  a  city  having a population of one million or more, dwelling
     5  units owned by unit owners who, as  of  the  applicable  taxable  status
     6  date,  own no more than three dwelling units in any one property held in
     7  the condominium form of  ownership,  shall  be  eligible  to  receive  a
     8  partial  abatement  of  real  property taxes, as set forth in paragraphs
     9  (c), (d), (d-1), (d-2), (d-3), (d-4), (d-5) and (d-6) of  this  subdivi-
    10  sion; provided, however, that a property held in the condominium form of
    11  ownership  that  is  receiving  complete  or  partial  real property tax
    12  exemption or tax abatement pursuant to any other provision of this chap-
    13  ter or any other state or local law, except as provided in paragraph (f)
    14  of this subdivision, shall not be eligible to receive a  partial  abate-
    15  ment  pursuant  to  this  section;  and provided, further, that sponsors
    16  shall not be eligible to receive a partial abatement  pursuant  to  this
    17  section;  and  provided, further, that in the fiscal years commencing in
    18  calendar years two thousand twelve  through  two  thousand  [ ]twenty-two
    19    no more than a maximum of three dwelling units owned by anytwenty-four
    20  unit owner in a single building, one of which must be the primary  resi-
    21  dence  of such unit owner, shall be eligible to receive a partial abate-
    22  ment pursuant to paragraphs (d-1), (d-2), (d-3) and (d-4) of this subdi-
    23  vision.

         EXPLANATION--Matter in  (underscored) is new; matter in bracketsitalics
                              [ ] is old law to be omitted. 
                                                                   LBD08043-01-3
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     1    (b) In a city having a population of one  million  or  more,  dwelling
     2  units  owned  by  tenant-stockholders  who, as of the applicable taxable
     3  status date, own no more than three dwelling units in any  one  property
     4  held  in the cooperative form of ownership, shall be eligible to receive
     5  a  partial  abatement of real property taxes, as set forth in paragraphs
     6  (c), (d), (d-1), (d-2), (d-3), (d-4), (d-5) and (d-6) of  this  subdivi-
     7  sion; provided, however, that a property held in the cooperative form of
     8  ownership  that  is  receiving  complete  or  partial  real property tax
     9  exemption or tax abatement pursuant to any other provision of this chap-
    10  ter or any other state or local law, except as provided in paragraph (f)
    11  of this subdivision, shall not be eligible to receive a  partial  abate-
    12  ment  pursuant  to  this  section;  and provided, further, that sponsors
    13  shall not be eligible to receive a partial abatement  pursuant  to  this
    14  section;  and  provided, further, that in the fiscal years commencing in
    15  calendar years two thousand twelve  through  two  thousand  [ ]twenty-two
    16    no more than a maximum of three dwelling units owned by anytwenty-four
    17  tenant-stockholder in a single building, one of which must be the prima-
    18  ry residence of such tenant-stockholder, shall be eligible to receive  a
    19  partial  abatement  pursuant to paragraphs (d-1), (d-2), (d-3) and (d-4)
    20  of this subdivision. For purposes of this section, a  tenant-stockholder
    21  of a cooperative apartment corporation shall be deemed to own the dwell-
    22  ing  unit  which  is  represented  by his or her shares of stock in such
    23  corporation. Any abatement so granted shall be credited by the appropri-
    24  ate taxing authority against the tax due on the property as a whole. The
    25  reduction in real property taxes received thereby shall be  credited  by
    26  the  cooperative  apartment corporation against the amount of such taxes
    27  attributable to eligible dwelling units at the time of receipt.
    28    § 2. Paragraphs (d-1), (d-2), (d-3) and  (d-4)  of  subdivision  2  of
    29  section 467-a of the real property tax law, as amended by chapter 184 of
    30  the laws of 2021, are amended to read as follows:
    31    (d-1)  In  the  fiscal years commencing in calendar years two thousand
    32  twelve, two thousand thirteen and two thousand fourteen, eligible dwell-
    33  ing units in property whose average unit assessed value is less than  or
    34  equal to fifty thousand dollars shall receive a partial abatement of the
    35  real  property  taxes  attributable  to or due on such dwelling units of
    36  twenty-five percent, twenty-six and one-half  percent  and  twenty-eight
    37  and  one-tenth  percent  respectively. In the fiscal years commencing in
    38  calendar years two thousand fifteen through  two  thousand  [ ]twenty-two
    39    eligible  dwelling  units  in  property  whose average unittwenty-four
    40  assessed value is less than or equal to  fifty  thousand  dollars  shall
    41  receive  a  partial abatement of the real property taxes attributable to
    42  or due on such dwelling units of twenty-eight and one-tenth percent.
    43    (d-2) In the fiscal years commencing in calendar  years  two  thousand
    44  twelve, two thousand thirteen and two thousand fourteen, eligible dwell-
    45  ing  units  in  property  whose average unit assessed value is more than
    46  fifty thousand dollars, but less than or equal  to  fifty-five  thousand
    47  dollars,  shall  receive  a partial abatement of the real property taxes
    48  attributable to or due on such dwelling units of twenty-two and one-half
    49  percent, twenty-three and eight-tenths percent and twenty-five and  two-
    50  tenths  percent respectively. In the fiscal years commencing in calendar
    51  years two thousand fifteen through two thousand [ ] twenty-two twenty-four
    52  eligible dwelling units in property whose average unit assessed value is
    53  more than fifty thousand dollars, but less than or equal  to  fifty-five
    54  thousand dollars, shall receive a partial abatement of the real property
    55  taxes  attributable  to or due on such dwelling units of twenty-five and
    56  two-tenths percent.
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     1    (d-3) In the fiscal years commencing in calendar  years  two  thousand
     2  twelve, two thousand thirteen and two thousand fourteen, eligible dwell-
     3  ing  units  in  property  whose average unit assessed value is more than
     4  fifty-five thousand dollars, but less than or equal  to  sixty  thousand
     5  dollars,  shall  receive  a partial abatement of the real property taxes
     6  attributable to or due on such dwelling units of twenty  percent,  twen-
     7  ty-one  and  two-tenths  percent, and twenty-two and five-tenths percent
     8  respectively. In the fiscal years commencing in calendar years two thou-
     9  sand fifteen through  two  thousand  [ ]    eligibletwenty-two twenty-four
    10  dwelling  units  in  property  whose average unit assessed value is more
    11  than fifty-five thousand dollars, but less than or equal to sixty  thou-
    12  sand  dollars,  shall  receive  a partial abatement of the real property
    13  taxes attributable to or due on such dwelling units  of  twenty-two  and
    14  five-tenths percent.
    15    (d-4)  In  the  fiscal years commencing in calendar years two thousand
    16  twelve through two thousand [ ] , eligible  dwellingtwenty-two twenty-four
    17  units  in  property whose average unit assessed value is more than sixty
    18  thousand dollars shall receive a partial abatement of the real  property
    19  taxes  attributable  to  or  due on such dwelling units of seventeen and
    20  one-half percent.
    21    § 3. Paragraph (a) of subdivision 3 of section 467-a of the real prop-
    22  erty tax law, as amended by chapter 184 of the laws of 2021, is  amended
    23  to read as follows:
    24    (a)  An  application for an abatement pursuant to this section for the
    25  fiscal year commencing in  calendar  year  nineteen  hundred  ninety-six
    26  shall  be  made  no  later than the fifteenth day of September, nineteen
    27  hundred ninety-six. An application for an  abatement  pursuant  to  this
    28  section for the fiscal year commencing in calendar year nineteen hundred
    29  ninety-seven  shall  be made no later than the first day of April, nine-
    30  teen hundred ninety-seven. An application for an abatement  pursuant  to
    31  this  section  for  the fiscal year commencing in calendar year nineteen
    32  hundred ninety-eight shall be made no later than the first day of April,
    33  nineteen hundred ninety-eight. An application for an abatement  pursuant
    34  to this section for the fiscal year commencing in calendar year nineteen
    35  hundred  ninety-nine  shall  be made in accordance with this subdivision
    36  and subdivision three-a of this section. An application for an abatement
    37  pursuant to this section for the fiscal year commencing in calendar year
    38  two thousand shall be made no later than the fifteenth day of  February,
    39  two  thousand.  An application for an abatement pursuant to this section
    40  for the fiscal year commencing in calendar year two thousand  one  shall
    41  be  made  in accordance with this subdivision and subdivision three-b of
    42  this section. An application for an abatement pursuant to  this  section
    43  for  the  fiscal year commencing in calendar year two thousand two shall
    44  be made no later than the fifteenth day of February, two  thousand  two.
    45  An  application for an abatement pursuant to this section for the fiscal
    46  year commencing in calendar year two thousand three  shall  be  made  no
    47  later  than the fifteenth day of February, two thousand three. An appli-
    48  cation for an abatement pursuant to this section  for  the  fiscal  year
    49  commencing  in  calendar year two thousand four shall be made in accord-
    50  ance with this subdivision and subdivision three-c of this  section.  An
    51  application  for  an  abatement  pursuant to this section for the fiscal
    52  year commencing in calendar year two thousand  five  shall  be  made  no
    53  later than the fifteenth day of February, two thousand five. An applica-
    54  tion  for  an  abatement  pursuant  to  this section for the fiscal year
    55  commencing in calendar year two thousand six shall be made no later than
    56  the fifteenth day of February, two thousand six. An application  for  an
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     1  abatement  pursuant  to  this  section for the fiscal year commencing in
     2  calendar year two thousand  seven  shall  be  made  no  later  than  the
     3  fifteenth day of February, two thousand seven. An application for abate-
     4  ment pursuant to this section for the fiscal year commencing in calendar
     5  year  two  thousand eight shall be made in accordance with this subdivi-
     6  sion and subdivision three-d of this  section.  An  application  for  an
     7  abatement  pursuant  to  this  section for the fiscal year commencing in
     8  calendar year two  thousand  nine  shall  be  made  no  later  than  the
     9  fifteenth  day  of  February,  two  thousand nine. An application for an
    10  abatement pursuant to this section for the  fiscal  year  commencing  in
    11  calendar year two thousand ten shall be made no later than the fifteenth
    12  day  of  February,  two  thousand  ten.  An application for an abatement
    13  pursuant to this section for the fiscal year commencing in calendar year
    14  two thousand eleven shall be made no later than  the  fifteenth  day  of
    15  February,  two thousand eleven. An application for an abatement pursuant
    16  to this section for the fiscal years commencing in  calendar  years  two
    17  thousand  twelve  and  two thousand thirteen shall be made in accordance
    18  with subdivision three-e of this section. The date  or  dates  by  which
    19  applications for an abatement pursuant to this section shall be made for
    20  the  fiscal  years  beginning  in  calendar  years two thousand fourteen
    21  through two thousand [ ]  shall  be  established  bytwenty-two twenty-four
    22  the  commissioner  of  finance by rule, provided that such date or dates
    23  shall not be later than the fifteenth day of February for such  calendar
    24  years.
    25    § 4. This act shall take effect immediately.
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CASE LAW UPDATE 

HOT TOPICS AFFECTING COOPERATIVES AND CONDOMINIUMS 

APRIL 4, 2023 

I. 

COOPERATIVES 

A. Alterations/Breach of Fiduciary Duty 

1. Tahari v. 860 Fifth Avenue Corporation, 2023 WL 2483687 (1st Dep’t March 14, 
2023): This years’ long dispute arises from the plaintiff’s penthouse combination 
project. Plaintiff alleges that he is the victim of unequal treatment by the 
cooperative board, which has refused to grant his allegedly routine apartment 
combination request and by conditioning any eventual grant on plaintiff agreeing 
to pay “extortionate” sums of money ($15 million security + $2,000 per day 
penalty for delays in achieving substantial completion) and to abide by allegedly 
unworkable and one-sided terms. On appeal from Supreme Court’s order denying 
defendants’ motion to dismiss plaintiff’s amended complaint, the First 
Department held that plaintiff’s cause of action under Business Corporation § 
501(c) does not state a claim upon which relief may be granted. That section 
would be appropriate for claims that the terms of the plaintiff’s lease or shares are 
different than those of the other shareholders, but not for redressing alleged 
unequal treatment in connection with negotiations for plaintiff’s penthouse 
construction project. The Court also held that (1) the cause of action for breach of 
fiduciary duty against the cooperative could not be sustained because a 
corporation owes no fiduciary duty to its shareholders; (2) plaintiff stated a claim 
for breach of fiduciary duty against two of the individual board member 
defendants by alleging that they had a bad faith motivation for their refusal to 
approve plaintiff’s project, basing their refusal on the impacts to their own 
apartment rather than to the cooperative as a whole; and (3) plaintiff stated a 
cause of action for declaratory and injunctive relief requiring the cooperative to 
approve plaintiff’s construction project on terms similar to those afforded to other 
shareholders because defendants maintain that they are not subjecting plaintiff to 
disparate treatment. 

2. Mandracchia v. Renovate-Create Sourcing and Procurement Corp., 2023 N.Y. 
Slip Op. 30483(U) (Sup. Ct. N.Y. Cnty. Feb. 9, 2023). The plaintiff, a shareholder 
in the cooperative, brought suit for money damages against various parties 
including the cooperative and its managing agent (the “Co-op Defendants”) 
arising from an allegedly substandard renovation done to her apartment. In this 
decision, the court granted summary judgment in favor of the Co-op Defendants, 
holding that (1) in signing her proprietary lease and Alteration Agreement, 
plaintiff waived whatever statutory duty Multiple Dwelling Law § 78 might have 
imposed on the Co-op Defendants; (2) any claim for breach of fiduciary duty 
should have been asserted against the Board of Directors, not the Co-Op 
Defendants, and in any event the Co-op Defendants never required only licensed 
general contractors to work in the building, did not have a duty to “warn” plaintiff 
that her contractor’s license had expired in 2015, and did not sign off on the 
renovation; (3) plaintiff was obligated to indemnify the Co-op Defendants 
pursuant to the indemnification clause of the Alteration Agreement; and (4) the 
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Co-op Defendants’ cross-claim for attorneys’ fees should be scheduled for an 
inquest.  

B. Alterations/Successor Liability/Attorneys’ Fees 

1. 131 Perry Street Apartment Corporation v. Clauser, 2022 N.Y. Slip Op. 
33018(U) (Sup. Ct. N.Y. Cnty. Sep. 8, 2022): Plaintiff, a cooperative, brought this 
action concerning responsibility for the repair/maintenance of custom-made 
French doors located in defendant’s apartment. A problem with the doors caused 
a leak to the apartment below. In 1998, a previous owner of the subject apartment 
entered into an agreement with the cooperative in which she was permitted to 
install the doors but was required to provide for their long-term maintenance. That 
agreement purported to be binding on all future purchasers, but defendant was not 
required to sign any agreement pertaining to the doors when he purchased the 
apartment. Defendant complained that the cooperative had charged him over 
$13,000 in additional rent, threatened his leasehold, and suggested that defendant 
will be responsible for additional repairs that could exceed $80,000. In this 
decision, the Supreme Court granted the shareholder’s motion to dismiss on the 
ground that generally only parties in privity of contract may enforce the terms of 
the contract. The cooperative did not make defendant sign the agreement when he 
took ownership of the shares for the subject unit, and the cooperative did not 
bring this action under any provision of the proprietary lease. However, because 
the proprietary lease has a provision requiring that a lessee pay legal fees, 
defendant is also entitled to legal fees to be sought by a separate motion. 

C. Business Judgment Rule/Transfers 

1. Young v. 101 Old Mamaroneck Road Owners Corp., 211 A.D.3d 771 (2d Dep’t 
Dec. 7, 2022): In 1993, the plaintiff and her father closed on the purchase shares 
in the defendant cooperative appurtenant to a cooperative unit in White Plains. 
Plaintiff and her father allegedly desired to take title as joint tenants with rights of 
survivorship, but the stock certificate issued by the Board of Directors contained 
no language indicating that they were joint tenants with rights of survivorship. In 
2004, several years after her father’s death, and after plaintiff supplied proof that 
her siblings waived any interest they may have had in the apartment, the Board 
issued a stock certificate naming plaintiff as the sole owner of the shares. In 2017, 
plaintiff entered into a contract with a third party for the sale of the shares. The 
Board first approved the sale, but reversed itself less than a week later saying it 
viewed the 1993 certificate as conveying a tenancy in common, the 2004 
certificate as a nullity, and that it would not consent to a sale unless a court-
appointed representative of plaintiff’s father’s estate authorized the transfer of the 
estate’s interest in the shares represented by the 1993 certificate. Plaintiff initiated 
a Surrogate’s Court proceeding but later dropped it when she discovered a 
Medicaid recovery lien that might encumber the estate and because plaintiff was 
unable to locate proof that her father and stepmother had divorced prior to 1993. 

In 2019, plaintiff commenced this action against various defendants including the 
Board, the cooperative, the cooperative’s former counsel and transfer agent. The 
complaint sought declaratory and injunctive relief and damages for conversion, 
estoppel, breach of fiduciary duty, tortious interference with contract, and 
negligence. Affirming the Order of Supreme Court, the Second Department held 
that the court correctly granted the motion of the former counsel and transfer 
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agent to dismiss because absent fraud, collusion, malicious acts, or other special 
circumstances, an attorney is not liable to third parties not in privity, or near-
privity, for harm caused by professional negligence. The allegations of the 
complaint were not sufficient. The Second Department further held that the 
Supreme Court correctly granted the motion to dismiss by the Board and the 
cooperative because the complaint failed to allege that the co-op defendants 
breached any duty sufficient to overcome the business judgment rule. In the 
context of cooperative dwellings, the business judgment rule provides that a court 
should defer to a cooperative board’s determination so long as the board acts for 
the purposes of the cooperative, within the scope of its authority and in good faith.  

D. Harassment/Pullman Action 

1. Rivercross Tenants’ Corp. v. Kovach, 212 A.D.3d 540 (1st Dep’t Jan. 24, 2023): 
The First Department affirmed the Supreme Court’s order which granted 
plaintiff’s motion for summary judgment on its cause of action for ejectment and 
to dismiss defendants’ affirmative defenses. Plaintiff’s decision to terminate 
defendant’s proprietary lease for her objectionable conduct of constantly 
harassing her neighbors was protected by the business judgment rule. There was 
no indication that plaintiff acted outside the scope of its authority or other than for 
purposes of the cooperative, and its determination was made in compliance with 
the required procedure set forth in the lease. Defendant shareholder’s affidavit in 
opposition to the motion made only speculative statements that the termination 
was in retaliation for her own complaints against her neighbors and her requests 
for a disability accommodation, and did not include evidentiary support sufficient 
to raise a triable issue of fact. 

E. Noise Nuisance 

1. Gross v. 133 East 80th Street Corporation, 2023 N.Y. Slip Op. 30375(U) (Sup. 
Ct. N.Y. Cnty. Feb. 7, 2023): In this decision, plaintiff, the owner of shares in a 
cooperative appurtenant to Apartment 2A, obtained a preliminary injunction 
against the cooperative and its retail tenant, Joe & The Juice New York LLC, 
from creating or allowing noise into plaintiff’s apartment in excess of what is 
permitted under the New York City Noise Code. Plaintiff’s expert’s report 
established violations of the Noise Code, and plaintiff established all elements to 
obtain injunctive relief. Defendant’s argument that there is no private right of 
action to enforce the Noise Code is unavailing because the code violations are 
merely offered to show likelihood of success on the common law nuisance claim. 

F. Repairs/Statute of Limitations 

1. Whealon v. Gramercy Park Residence Corp., 2023 N.Y. Slip Op. 01155 (1st 
Dep’t March 2, 2023): Plaintiff purchased shares for a penthouse apartment in a 
cooperative residential apartment owned by defendant Gramercy Park Residence 
Corporation. As early as 2012, Plaintiff noticed black soot staining his walls, 
ceilings, and several other places. Apartment renovations including installation of 
new windows, ducted central A/C, and a ducted HVAC return did not solve the 
problem. An environmental engineer opined that the source was the building’s 
inadequately vented boiler room. In 2018, plaintiff sued the Co-op and others for 
breach of proprietary lease, breach of warranty of habitability, and breach of 
fiduciary duty. Defendants moved to dismiss the action as untimely. Affirming 
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the order of Supreme Court, the First Department held that plaintiff’s claims 
seeking to recover damages to his apartment were timely as governed by the six-
year statute of limitations for breach of contract because the claimed damages 
arise from a proprietary lease and the asserted liability had its genesis in the 
contractual relationship between the parties based upon that lease agreement. 
Plaintiff’s gross negligence cause of action and claims for personal injury 
damages were correctly dismissed as untimely. 

G. Sales/Transfers of Shares 

1. McCabe v. 511 West 232nd Owners Corp., 2023 N.Y. Slip Op. 01592 (1st Dep’t 
March 23, 2023): The petitioner brought a proceeding pursuant to CPLR Article 
78 to annul the determination of respondent cooperative board which declined to 
transfer the shares and proprietary lease for the subject cooperative unit to 
petitioner. Affirming Supreme Court’s denial of the petition, the First Department 
held that the cooperative board’s decision was made in furtherance of a legitimate 
corporate purpose, was not arbitrary and capricious or an abuse of discretion. The 
cooperative legitimately applied the terms of paragraph 16 of the proprietary lease 
to find that petitioner was not the decedent’s spouse and therefore required 
approval by the board prior to transfer of the proprietary lease and shares of the 
subject unit. Based on petitioner’s tax returns and financial information provided 
on her application to transfer such shares, the cooperative offered a legitimate, 
nondiscriminatory reason for denying its approval. Absent bad faith or 
discrimination, the board’s decision is protected by the business judgment rule. 

2. Rivera v. 98-100 Avenue C Housing Development Fund Corporation, 209 A.D.3d 
616 (1st Dep’t Oct. 27, 2022): Reversing the lower court’s denial of summary 
judgment in favor of the HDFC and declaring that there was no valid inter vivos
gift of the shares and proprietary lease for the apartment from decedent 
brother/cooperative shareholder to plaintiff because (1) the statute of frauds 
applies to the sale of stock in a housing cooperative and there was no writing to 
effect the transfer and (2) plaintiff’s brother, the decedent, failed to follow the 
transfer provisions of the proprietary lease which required a written assignment of 
shares signed by the shareholder and the approval of defendant’s board of 
directors to make a valid transfer of the shares to the apartment within the 
decedent’s lifetime. 

H. Shares/Statute of Frauds/Proprietary Lease/Punitive Damages 

1. Levinson v. 77 Perry Realty Corp., 212 A.D.3d 464 (Jan. 12, 2023): Plaintiffs, the 
owners of three units in a cooperative, brought action against the cooperative 
asserting claims for breach of contract and specific performance, alleging that 
cooperative owner refused to complete the sale of an area of the building’s roof 
located directly over two of their three units. The plaintiffs also alleged that the 
cooperative violated Business Corporation Law § 501(c) by adopting amendments 
to the proprietary lease and bylaws that affected only plaintiffs by precluded them 
from combining all three of their units. Plaintiffs sought to amend their complaint 
to add a claim for punitive damages. Affirming the order of Supreme Court which 
granted summary judgment to defendant on plaintiffs’ claims for breach of 
contract and specific performance, the First Department held that emails 
exchanged between plaintiff Levinson and defendant’s managing agent did not 
contain all material terms of a contract of sale to satisfy the statute of frauds. Even 
though the email relied on by plaintiffs accepted an offer from plaintiffs to buy 
the roof at a specified price with a specific number of shares being issued to 
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plaintiffs, it said nothing about financing, terms of payment, or a closing date. 
Moreover, communications that followed indicated that the parties were 
negotiating additional terms such as additional maintenance fees, responsibility 
for maintaining the roof, and other issues regarding the roof structure. Further, the 
parties’ communications showed that the parties intended to enter into a formal 
contract and that the board would not make a final decision until the annual 
shareholders’ meeting. In sum, the early emails relied on by plaintiffs did not 
constitute a binding contract. The Court also affirmed the portion of Supreme 
Court’s order denying plaintiffs’ motion for leave to amend the complaint to add a 
claim for punitive damages because (1) the requirement to allege conduct directed 
at the public generally only applies in connection breach of contract claims; (2) 
plaintiffs did not plead a tort claim and the cooperative corporation does not owe 
a fiduciary duty to its shareholders; and (3) defendant’s alleged violation of 
Business Corporation Law § 501(c) by adopting new by-laws and amending the 
proprietary lease does not meet the “very high threshold of moral culpability” 
necessary to award punitive damages, such as “a wanton or reckless disregard of 
plaintiff’s rights.” Accordingly, the proposed complaint amendment was 
“palpably insufficient or clearly devoid of merit.”  

I. Stock/Shares 

1. Oliver 889 LLC v. 889 Realty Inc., 212 A.D.3d 531 (1st Dep’t Jan. 24, 2023): 
Plaintiff is the owner of the retail space in defendant cooperative. When plaintiff 
acquired full ownership of the retail space, the deal was structured as a purchase 
of additional cooperative shares in order to enable plaintiff to acquire the retail 
space at a lower up-front purchase price while agreeing to pay higher monthly 
maintenance. In order to avoid giving plaintiff majority voting control, the parties 
entered into a voting agreement that indefinitely linked together the votes 
allocated to 2,630 of plaintiff’s shares with the votes cast by all other 
shareholders. Plaintiff subsequently went into arrears and commenced this action 
for a declaratory judgment to declare the voting agreement null and void. On 
appeal from Supreme Court’s order on motions for summary judgment, the First 
Department held that Supreme Court properly determined that Business 
Corporation Law § 501(c) applied to defendant, a cooperative corporation that 
owns a mixed-use building, and that the parties’ voting agreement violated the 
parity requirement set forth in that statute. Because the voting agreement violated 
the Business Corporation Law, it could not be saved by the business judgment 
rule. The voting agreement could not be enforced in its entirety pursuant to 
Business Corporation Law § 609 (Proxies) because, pursuant to Cooperative 
Corporations Law § 5(1)(b), Business Corporation Law § 609 does not apply to 
cooperatives. Assuming without deciding that Business Corporation Law § 620(a) 
(Agreements as to voting) does authorize cooperative corporation shareholder 
voting agreements, the parties’ voting agreement is still not enforceable because it 
runs afoul of Business Corporation Law § 501(c) in that it effectively and 
impermissibly creates a permanent class of 2,630 nonvoting shares. However, 
because the voting agreement contained an unambiguous severability provision, 
the Supreme Court should not have determined the entire voting agreement to be 
void, but rather, should have voided only paragraph 1(b), the provision that 
effectively strips voting rights from a portion of plaintiff’s shares. 
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J. Sweetheart Lease/Statute of Limitations/Attorneys’ Fees 

1. Meadow Apartments Corp. v. S and H LLC, 211 A.D.3d 537 (1st Dep’t Dec. 15, 
2022): This is an action by a residential cooperative corporation to terminate a 49-
year old sweetheart lease with its sponsor for valuable parking facilities pursuant 
to the federal Condominium and Cooperative Abuse Relief Act, 15 U.S.C. § 
3601, et seq. (the “Abuse Act”). Defendant successfully moved to dismiss the 
action as time-barred. On appeal, the First Department modified the order to deny 
the motion, holding that the parties’ factual dispute over the assertion of 
defendant’s principal that he sent a letter dated December 8, 1992, to plaintiff’s 
shareholders on that date, and issues as whether the letter, even if so served, 
provided notice of a loss of “special developer control” pursuant to the Abuse 
Act, as required by the offering plan, meant that the letter did not utterly refute 
plaintiff’s allegations or conclusively establish the statute of limitations defense. 
The Court also held that the Supreme Court properly denied defendant’s request 
for attorneys’ fees pursuant to the federal statute, which may be recovered by a 
defendant if the court determines that the cause of action filed by the plaintiff is 
frivolous, malicious, or lacking in substantial merit.   

II. 

CONDOMINIUMS 

A. Bylaws 

1. Board of Managers of Van Wyck Glen Condominium v. Van Wyck at Merritt Park 
Homeowners Association, Inc., 211 A.D.3d 786 (2d Dep’t Dec. 14, 2022): 
Plaintiff condominium boards in related condominium communities, having come 
under the control of the unit owners, brought suit against the sponsor-controlled 
homeowners association and two of its board members for declaratory relief and 
damages arising from the HOA’s alleged failure to perform adequate maintenance 
of the condominiums’ common elements. After settlement negotiations, the 
condominium homeowners held meetings at which they voted to approve an 
amendment to the condominiums’ bylaws to remove language appointing the 
HOA as the “Irrevocable Managing Agent” and providing that the boards of 
managers would consult with the HOA for the purpose of providing uniform 
services and appearance within the community of related condominiums. In 
affirming the Supreme Court’s order granting summary judgment to plaintiffs 
dismissing defendant’s counterclaim for declaratory judgment declaring the 
meaning of “Irrevocable Managing Agent,” the Second Department held that 
plaintiffs established, prima facie, that the amendments to their respective bylaws 
were procedurally proper, approved by 66 and 2/3% of homeowners and 51% of 
first mortgage holders, with the requisite filings made with the Dutchess County 
Clerk. The amendment of the bylaws rendered defendants’ request for declaratory 
judgment with respect to the deleted portion of the bylaws academic, and was 
properly dismissed as moot. The Court also held that Supreme Court properly 
denied the individual defendants’ motion to dismiss or for summary judgment 
with respect to plaintiffs’ cause of action for breach of fiduciary duty arising from 
the HOA’s alleged failure to perform maintenance and misuse of funds. The 
complaint alleged with sufficient particularity (1) the existence of a fiduciary 
relationship; (2) misconduct by the individual defendants; and (3) damages 
directly caused by the misconduct. Plaintiffs’ allegations and defendants’ denial 
thereof raised triable issues of fact. 
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B. Bylaws/Arbitration 

1. 300 W 110th 19B LLC v. Argo Real Estate LLC, 2023 N.Y. Slip Op. 30409(U) 
(Sup. Ct. N.Y. Cnty. Jan. 31, 2023): Plaintiff, a unit owner in the condominium, 
brought suit on behalf of a class of unit owners against defendants Argo Real 
Estate and the Board of Managers of the condominium for breach of contract and 
breach of fiduciary duty, claiming that defendants are leasing the condominium’s 
parking spaces at below-market rates. Defendants moved pursuant to the 
condominium’s bylaws to compel arbitration of plaintiff’s individual claim and to 
dismiss the action. The court granted the motion to compel arbitration and 
dismissing the action without prejudice, holding that pursuant to AAA’s 
Commercial Rules and Supplementary Rules for Class Actions, that the arbitrator 
has the power to rule on the scope of the arbitrator’s jurisdiction to hear the claim 
and whether the arbitration clause permits the arbitration to proceed on behalf of 
or against a class.  

C. Construction Defects/Managing Agent Liability 

1. The Board of Managers of 325 Fifth Avenue Condominium v. Continental 
Residential Holdings, LLC, 2022 N.Y. Slip Op. 34432(U) (Sup. Ct. N.Y. Cnty. 
Dec. 23, 2022): This is an action by the board of managers for construction 
defects including failing balcony glass, railings, and concrete slabs. The Board 
brought breach of contract claims against defendants FirstService Project 
Management, LLC and FirstService Residential New York, Inc. (together, 
(“FSR”). The board alleged that FSR failed to timely disclose the contents of a 
report prepared by Howard L. Zimmerman Architects, acted in the interests of the 
condominium sponsor rather than building residents, and failed to properly advise 
the board as to construction defects that needed to be addressed. In this order, the 
Supreme Court granted summary judgment to FSR, finding that (1) FSR did not 
breach any express provision of the Management Agreement; (2) with limited 
exceptions not applicable to investigating or recommending repairs to original 
structural defects, FSR only acted at the direction of the condominium; (3) the 
parties intended to be bound by a separate Owner’s Representative Agreement; 
(4) the plaintiffs did not articulate any breach of an express provision of the 
Owner’s Representative Agreement; and (5) plaintiffs’ damages stem from 
original construction defects, which were the responsibility of the sponsor. 

D. Insurance/Defamation 

1. Salvo v. Greater New York Mutual Insurance Company, 213 A.D.3d 587 (1st 
Dep’t Feb. 21, 2023): A member of a condominium’s board of managers was 
sued for defamation by another board member. In this action for declaratory 
judgment, the First Department, affirming the order of Supreme Court, held that 
plaintiff was entitled to summary judgment declaring that defendant insurance 
company was obligated to defend and indemnify plaintiff in the underlying 
defamation action notwithstanding plaintiff’s four-year delay in notifying 
defendant of the claim. Plaintiff could not claim that her lack of knowledge was 
justifiable absent a showing that she made reasonably diligent efforts to ascertain 
the existence of alternative or additional coverage, particularly given that another 
carrier that had previously assumed her defense had given notice that it was 
disclaiming coverage but providing a defense under a reservation of rights. 
Nevertheless, the untimely notice did not invalidate coverage because there is no 
showing in the record that the delay prejudiced defendant. Defendant was 
deprived of the opportunity to participate in the initial investigation and litigation 
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of the claim, however, defendant did not explain how the prior carrier’s defense 
of the matter materially prejudiced it. Moreover, the delay did not affect 
defendant’s access to relevant evidence because discovery was still open at the 
time defendant received notice of the claim. 

E. Purchases/Noise Nuisance 

1. Montgomery v. 215 Chrystie LLC, 209 A.D.3d 587 (1st Dep’t Oct. 25, 2022): 
affirming order which denied plaintiff’s motion for a preliminary injunction to 
enjoin the condominium’s hotel from operating its entertainment spaces at what 
plaintiff alleged to be unreasonable noise levels because (1) the harm to plaintiff 
in maintaining the status quo while awaiting trial on her claims is compensable by 
measurable money damages and therefore not irreparable and (2) plaintiff has not 
shown that the equities balance in her favor in that she purchased a unit in a 
condominium where one of the other units was a hotel, operating directly below 
her and where she was aware from the offering plan that entertainment spaces 
would be present in the hotel. 

Scott J. Pashman, Esq. 
Cozen O’Connor 
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Opinion
*1  Order, Supreme Court, New York County (Arthur

F. Engoron, J.) entered on or about January 21, 2022,
which, to the extent appealed from as limited by the
briefs, denied defendants’ motion to dismiss the causes of
action for violation of Business Corporation Law § 501
(first cause of action), breach of fiduciary duty against
defendant 860 Fifth Avenue Corporation (the cooperative)
and the board member defendants (second cause of action),
fraudulent misrepresentation (third cause of action), negligent
misrepresentation (fourth cause of action), declaratory
judgment (sixth cause of action), and breach of fiduciary duty
against defendants Jennifer Chin Dussich and Joseph Dussich
(seventh cause of action), unanimously modified, on the law,
to the extent of dismissing the first, second, third, and fourth
causes of action, and otherwise affirmed, without costs.

The arbitration proceeding arising under the 2005 agreement
does not preclude litigation of plaintiff's claims here, as
plaintiff's penthouse combination project is not governed by
the parties’ earlier agreement containing the arbitration clause

(see Pursuit Inv. Mgt., LLC v. Alpha Beta Capital Partners,
L.P., 127 A.D.3d 565, 565–566, 8 N.Y.S.3d 96 [1st Dept.
2015]). In any event, defendants have waived arbitration,
having opted to litigate this action since 2018 (see Poole
v. West 111th St. Rehab Assoc., 82 A.D.3d 647, 647, 919
N.Y.S.2d 335 [1st Dept. 2011]).

As to the merits, the cause of action for violation of Business
Corporation Law § 501(c) does not state a claim upon which
relief may be granted, as that section is not the appropriate
vehicle for redressing the kind of disparate treatment alleged
in the amended complaint (see Moltisanti v. East Riv. Hous.
Corp., 149 A.D.3d 530, 532, 52 N.Y.S.3d 333 [1st Dept.
2017]). Plaintiff does not assert that “the terms of their
lease or shares are any different from those of the other
shareholders” (id.). Rather, the allegations here concern
the negotiations regarding plaintiff's penthouse construction
project, which has nothing to do with the treatment of
plaintiff's shares.

Similarly, the second cause of action for breach of fiduciary
duty as against the cooperative and the board member
defendants also does not state a claim upon which relief may
be granted. The cause of action cannot be sustained as against
the cooperative “because a corporation owes no fiduciary
duty to its shareholders” (Hersh v. One Fifth Ave. Apt. Corp.,
163 A.D.3d 500, 501, 83 N.Y.S.3d 4 [1st Dept. 2018]).
Furthermore, even assuming that the cause of action was
addressed to the actions taken by the individual board member
defendants, it “does not allege any individual wrongdoing
by the members of the board separate and apart from their
collective actions” taken in their capacity as board members
(Pine St. Homeowners Assn. v. 20 Pine St. LLC, 109 A.D.3d
733, 735–736, 971 N.Y.S.2d 289 [1st Dept. 2013]).

By contrast, plaintiff stated a claim for breach of fiduciary
duty against defendants Jennifer Chin Dussich and Joseph
Dussich by pleading that those defendants had a bad faith
motivation for their refusal to approve plaintiff's project,
basing their refusal on the impacts to their own apartment
rather than on any benefit to the cooperative as a whole
(see Lorne v. 50 Madison Ave. LLC, 65 A.D.3d 879, 880,
886 N.Y.S.2d 1 [1st Dept. 2009], lv dismissed 15 N.Y.3d
732, 905 N.Y.S.2d 798, 931 N.E.2d 1054 [2010]). At the
pleading stage, these allegations are sufficient to overcome
the business judgment rule, as plaintiff has alleged that
defendants’ actions were not “taken in good faith and
in the exercise of honest judgment in the lawful and
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legitimate furtherance of corporate purposes” ( Matter of
Levandusky v. One Fifth Ave. Apt. Corp., 75 N.Y.2d 530,
538, 554 N.Y.S.2d 807, 553 N.E.2d 1317 [1990] [internal
quotation marks omitted]). For the same reason, plaintiff
stated a cause of action for declaratory and injunctive relief
requiring the cooperative to approve plaintiff's construction
project on terms similar to those afforded other shareholders,
particularly because defendants maintain that they are not
subjecting plaintiff to disparate treatment.

*2  The causes of action for fraudulent and negligent
misrepresentation are barred by CPLR 4547, which prohibits
the admission of “[e]vidence of any conduct or statement
made during compromise negotiations” (see e.g. Keitel v.

E*TRADE Fin. Corp., 153 A.D.3d 1181, 1182, 61 N.Y.S.3d
218 [1st Dept. 2017], lv denied 31 N.Y.3d 903, 2018 WL
1597546 [2018]). In any event, plaintiff failed to establish the
element of justifiable reliance for either claim, as “opinions
of ... future expectations” do not constitute statements of

material fact ( Sheth v. New York Life Ins. Co., 273 A.D.2d
72, 74, 709 N.Y.S.2d 74 [1st Dept. 2000]).

We have considered defendants’ remaining contentions and
find them unavailing.

All Citations

--- N.Y.S.3d ----, 2023 WL 2483687

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2023 WL 2020051 (N.Y.Sup.), 2023 N.Y. Slip Op. 30483(U) (Trial Order)
Supreme Court of New York.

New York County

**1  Martine MANDRACCHIA, Plaintiff,

v.

RENOVATE-CREATE SOURCING AND PROCUREMENT CORP., Alan Friedberg, Imagen

Architecture LLC, Cutsogeorge Tooman & Allen Architects PC, Douglas Elliman Realty LLC,

Doug Elliman Property Management, 405/63 Owners' Corp, John and Jane Does 1-10, Defendants.

No. 653953/2019.
February 9, 2023.

*1  Part 37
Motion Date 08/10/2022, 08/29/2022, 09/06/2022

Motion Seq. No. 007 008 009

Decision + Order on Motion

Present: Hon. Arthur F. Engoron, Justice.

The following e-filed documents, listed by NYSCEF document number (Motion 007) 140, 141, 142, 143, 144, 145, 146, 147,
148, 149, 150, 151, 152, 153, 154, 155, 187, 188, 191, 265, 266, 267, 268, 269, 270, 271, 272, 273, 274, 275, 276, 277, 278,
279, 280, 281, 282, 283, 284, 285, 286, 287, 288, 289, 290, 291, 292, 293, 294, 295, 296, 297, 300, 303, 306, 312 were read
on this motion for SUMMARY JUDGMENT.

The following e-filed documents, listed by NYSCEF document number (Motion 008) 172, 173, 174, 175, 176, 177, 178, 179,
180, 181, 182, 183, 184, 185, 186, 189, 192, 241, 242, 243, 244, 245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 255, 256,
257, 258, 259, 260, 261, 262, 263, 264, 298, 301, 304, 307, 309 were read on this motion for SUMMARY JUDGMENT.

The following e-filed documents, listed by NYSCEF document number (Motion 009) 156, 157, 158, 159, 160, 161, 162, 163,
164, 165, 166, 167, 168, 169, 170, 171, 190, 193, 194, 195, 196, 197, 198, 199, 200, 201, 202, 203, 204, 205, 206, 207, 208,
209, 210, 211, 212, 213, 214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 226, 227, 228, 229, 230, 231, 232, 233,
234, 235, 236, 237, 238, 239, 240, 299, 302, 305, 308, 310, 311, 313 were read on this motion for SUMMARY JUDGMENT.

To paraphrase Leo Tolstoy: all successful apartment renovations are alike; each unsuccessful apartment renovation is
unsuccessful in its own way. The instant action arises from the latter sort of apartment renovation.

Background

In 2013 plaintiff, Martine Mandracchia, decided she wanted to “gut renovate” her apartment, Penthouse E (the “Apartment”) in
the building located at 405 E. 63rd Street, New York, New York, a cooperative apartment corporation (the “Co-op”). NYSCEF
Doc. No. 15. In pursuit of **2  her goal, on June 25, 2013, plaintiff signed proposal P00140 (the “Imagen Contract”) with
defendant Imagen Architecture, LLC (“Imagen”) to develop renovation plans. NYSCEF Doc. No. 164.
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The Imagen Contract states the intention of Imagen and its principal, non-party architect Raul G. Mederos (“Mederos”), to
“work closely with [plaintiff] towards achieving [her] project objectives” including consultations, developing schematic designs,
creating bidding and construction documents, and, notably, during the “construction phase,” the “observation of construction
in the field, the monitoring of the project construction schedule ... [this] phase shall include three field visits.” NYSCEF Doc.
No. 164. However, inter alia, the Imagen Contract also states that the architect “will not be required to make exhaustive or
continuous on-site inspections to check quality or quantity of the work.” Id. (emphasis added).

On August 4, 2013, plaintiff submitted an Alteration Agreement (the “Alteration Agreement”) to the Co-op and its property
manager, defendants 405/63 Owners Corp. (“405/63”) and Doug Elliman Property Management (“DEPM”), seeking their
approval for the plan Imagen had developed. NYSCEF Doc. No. 147. DEPM and defendant Douglas Elliman Realty LLC
(“Douglas Elliman Realty”) are affiliates of non-party Douglas Elliman, Inc.

*2  The Alteration Agreement describes the procedure for construction work within the Apartment and required that plaintiff
submit, inter alia, a scope of the work to be done, proof of insurance, licenses for any plumbers and electricians, and an escrow
deposit. Id. It also includes an acknowledgment “that by granting consent to work, [the Co-op] do[es] not profess to express
any opinion as to design, feasibility or evidence of the work” and includes an indemnification clause as well as an annexed page
titled “Indemnification” which indemnifies 405/63 and DEPM “from any damages or liabilities arising from the alterations in
Apartment PHE.” Id.

As part of its approval process, DEPM gave Imagen's plans to 405/63's architect, defendant Cutsogeorge Tooman & Allen
Architects, P.C. (“CTA”), for a feasibility review in the context of the integrity of the Co-op's building structure and envelope.
NYSCEF Doc. Nos. 184, 185. In a letter dated August 23, 2013, CTA provided numerous comments on Imagen's plan and
ultimately did not recommend that 405/63's Board of Directors allow plaintiff to proceed. NYSCEF Doc. No. 28.

In a letter dated January 30, 2015, and after revisions by Imagen, CTA recommended that 405/63 approve plaintiff's plans.
NYSCEF Doc. No. 28. CTA also approved two further revised plans in letters dated May 1, 2015, and July 16, 2016. Id.

Meanwhile, plaintiff searched for a general contractor and, in or about November 2015, hired defendant Renovate-Create
Sourcing and Procurement Corp. (“Renovate-Create”) and its principal, defendant Alan Friedberg (“Friedberg,” collectively
with Renovate-Create, “Contractor Defendants”). NYSCEF Doc. No. 15 ¶ 26. Plaintiff alleges she hired the Contractor
Defendants based on the recommendation of a Co-op board member, non-party Michael Weinberg. NYSCEF Doc. No. 15 ¶ 14,
25. In an affidavit, Mr. Weinberg says any claim he recommended Friedberg is “an outright falsehood.” NYSCEF Doc. No. 142.

**3  On or about January 11, 2016, a TR-1: Technical Report Statement of Responsibility (“TR-1”) was filed with the New
York City Department of Buildings (the “DOB”) in which, inter alia, Imagen's Mederos “enlisted” himself to perform a self-
certified final inspection pursuant to Directive 14 of 1975 by initialing and dating the relevant check box. NYSCEF Doc. Nos.
166, 208. In the same document Mederos affirmed that he would:

make final inspection of the construction work, including those inspections during its progress necessary
to my certification upon final inspection that all work substantially conforms to approved construction
documents ... Upon completion of the work and within 30 days of my final inspection, I will file a
certification attesting to the fact that all work was performed and completed in accordance with the
approved construction documents, laws and rules ...

NYSCEF Doc. No. 208.

On November 15, 2017, Mederos visited the Apartment to perform a final inspection pursuant to Directive 14, which he
videotaped. NYSCEF Doc. No. 166; Greener Affirmation, Exhibit 9. Mederos does not recall another inspection of the
Apartment. NYSCEF Doc. No. 166.
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On or about XX/XX/2018, a new TR-1 was filed with the DOB in which Mederos asserted the final Directive 14 inspection
was complete. NYSCEF Doc. No. 225. The same day PW7: Certificate of Occupancy / Letter of Completion Folder Review
Request forms were filed with the DOB for the Apartment by Mederos and non-party R Consulting. NYSCEF Doc. No. 228.

In a letter generated on XX/XX/2018, the DOB informed Mederos that the work related to the Apartment was completed and
signed off in the DOB's Building Information System specifically “[b]ecause this job was filed as Directive 14 ... a registered
professional engineer or registered architect, who certified that he/she inspected the work approved on this application and that
it complies with the applicable laws, rules and regulations.” NYSCEF Doc. No. 55.

Procedural History

*3  On July 10, 2019, plaintiff commenced the instant action, seeking to recover monetary damages as a result of the allegedly
substandard renovation done to the Apartment. NYSCEF Doc. No. 1. On October 17, 2019, plaintiff filed an Amended
Complaint, alleging causes of action for: (1) breach of contract as against Friedberg and Renovate-Create; (2) breach of the
implied covenant of good faith and fair dealing as against Friedberg and Renovate-Create; (3) negligence as against Friedberg
and Renovate-Create; (4) violation of Multiple Dwelling Law (“MDL”) § 78 as against DEPM, 405/63, and CTA; (5) negligence
as against CTA; (6) breach of fiduciary duty as against DEPM, 405/63, and CTA; (7) breach of contract as against Imagen; and
(8) negligence as against Imagen. NYSCEF Doc. No. 15.

In a Decision and Order dated June 26, 2020, pursuant to CPLR 3211, this Court dismissed the fourth and sixth causes of
action as against CTA. NYSCEF Doc. No. 50.

**4  In a Decision and Order dated February 9, 2021, pursuant to CPLR 3211, this Court dismissed the complaint as against
Imagen in its entirety. NYSCEF Doc. No. 71.

In a Decision and Order dated May 18, 2021, this Court, upon reargument, restored plaintiff's eighth cause of action, for
negligence, as against Imagen. NYSCEF Doc. No. 95.

On August 2, 2022, DEPM, Douglas Elliman Reality, and 405/63 moved, pursuant to CPLR 3212, for summary judgment:
dismissing the fourth and sixth causes of action; granting 405/63's second counterclaim and dismissing plaintiff's affirmative
defenses to the same; and dismissing the complaint in its entirely as to Douglas Elliman Reality. NYSCEF Doc. No. 140. They
also moved the Court to schedule a hearing for attorneys' fees, costs and disbursements. Id.

On August 11, 2022, Imagen moved, pursuant to CPLR 3212, for summary judgment dismissing all claims and crossclaims
against it. NYSCEF Doc. No. 156.

Also on August 11, 2022, CTA moved, pursuant to CPLR 3212, for summary judgment dismissing the remaining cause of
action against it, for professional negligence. NYSCEF Doc. No. 172.

On October 20, 2022, plaintiff cross-moved, pursuant to CPLR 3212, for summary judgment against Imagen. NYSCEF
Doc. No. 194.

Discussion

In order to obtain summary judgment, the “movant must establish its defense or cause of action sufficiently to warrant a court's
directing judgment in its favor as a matter of law. The party opposing the motion, on the other hand, must produce evidentiary
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proof in admissible form sufficient to require a trial of material questions of fact on which the opposing claim rests. ‘[M]ere

conclusions, expressions of hope or unsubstantiated allegations or assertions are insufficient’ for this purpose.” Gilbert Frank
Corp. v Fed. Ins. Co., 70 NY2d 966, 967 (1988) (internal citations omitted).

Douglas Elliman Realty

Defendant Douglas Elliman Realty moves to have the complaint dismissed against it in the entirety as it has no involvement
with the operation or management of the Co-op, is a distinct entity from DEPM, and because the Amended Complaint fails to
state any cause of action against it. NYSCEF Doc. Nos. 142 and 143.

Thus, as no causes of action are alleged against it, and without opposition, the complaint should be dismissed against Douglas
Elliman Realty in its entirety.

Multiple Dwelling Law § 78

DEPM and 405/63 (collectively, the “Co-op Defendants”) move for summary judgment dismissing plaintiff's fourth cause of
action, for violation of MDL § 78.

**5  Pursuant to MDL § 78, the owner of a multiple dwelling owes a nondelegable “duty to persons on its premises to maintain
them in a reasonably safe condition” and is liable to anyone injured “even though the responsibility for maintenance has been

transferred to another.” See Mas v Two Bridges Assoc., 75 NY2d 680, 687-688 (1990). However, “[e]ven if the statutory
duty could be said to have been imposed for the benefit of one in [plaintiff's] position, [plaintiff] might waive same.” Emigrant
Indus. Sav. Bank v One Hundred Eight W. Forty Ninth St. Corp., 255 AD 570, 576 (1st Dept 1938), aff'd, 280 NY 791 (1939).

*4  Here, plaintiff alleges that the Co-op Defendants were “in violation of their non delegable duty under MDL § 78” by taking
“no steps to correct or amend the defects nor to direct the contractor Friedberg to correct the violations to bring the unit into
conformance with the code,” and are therefore liable for the cost of repairs.

Co-op Defendants argue that: none of its representatives inspected the work on Apartment “before, during, or after the Project;”
MDL § 78 imports joint liability on them only if HPD had issued any violations due to conditions in the Apartment, which it
did not; plaintiff's proprietary lease (the “Lease,” NYSCEF Doc. No. 145) is clear that it is her duty to keep the interior of the
Apartment in “good repair;” and, further, that nothing in the Lease, nor any other document, imports responsibility for plaintiff's
renovation on the Co-op Defendants.

In reply plaintiff argues that the Co-op Defendants were: in control of the unit as their approval was required for the renovation;
implicated by the lease because of an exception for work done on “windows, windowpanes, window frames, sashes, sills,
entrance and terrace doors, frames and saddles” because part of the renovation included turning a kitchen window into a terrace
door; had notice of the conditions in the apartment because a CTA representative inspected the new door on multiple occasions;
and were ultimately negligent in allowing unsafe conditions in the apartment to persist and taking no steps to correct them.

The Co-op Defendants are correct, however, that in signing the Lease and Alteration Agreement plaintiff waived whatever
statutory duty MDL § 78 might have imposed on the Co-op Defendants, particularly as no related violations arising from the
work were issued. Maintaining the interior of the Apartment in “good repair” is the duty of plaintiff, and all of the issues in the
instant action arise out of the work plaintiff's contractors did or did not do to the interior.

Thus, plaintiff's fourth cause of action, for breach of MDL § 78 as against the Co-op Defendants, should be dismissed.
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Fiduciary Duty

The Co-op Defendants move for summary judgment dismissing plaintiff's sixth cause of action, for breach of fiduciary duty.

Plaintiff alleges that the Co-op Defendants have a fiduciary duty to its shareholders “to maintain the safety of the building, and
the health and safety of the tenants living there,” and breached that duty to plaintiff, as a cooperative shareholder, by failing
to notify her that Friedberg and  **6  Renovate-Create were not licensed contractors in New York and, also, by “approv[ing]
and sign[ing] off on the job for the DOB.”

The Co-op Defendants argue in response that: plaintiff has sued the wrong party by suing 405/63 rather than its Board; even
if the right entity had been sued it was plaintiff's responsibility to research the contractor she hired to work on her apartment;
the Co-op has a long-standing policy of not requiring general contractors working in the building to be duly licensed (only
requiring that of plumbers and electricians); neither DEPM or 405/63 ever assumed any responsibility to ensure the work done
by plaintiff's contractors; and that any final “signing off on the job” was done by plaintiff's architect, Imagen.

The Co-Op Defendants are correct, plaintiff's allegations of breach of fiduciary duty should have been directed at 405/63's
Board of Directors and thus should be dismissed. Hyman v New York Stock Exch., Inc., 46 AD3d 335, 337 (1st Dept 2007)

(“[I]t is well settled that a corporation does not owe fiduciary duties to its members or shareholders.”), citing Kavanaugh
v Kavanaugh Knitting Co., 226 NY 185, 194 (1919). The cause of action against DEPM should also be dismissed, as it owes
no fiduciary duty to any of 405/63's individual shareholders.

*5  However, even if plaintiff had sued the 405/63 Board of Directors, the same result would have been reached, as nothing
on the record shows the Co-op Defendants ever required that only licensed general contractors work in the building, had any
duty to “warn” plaintiff that Friedberg's license had expired in 2015, or that it “signed off” on the renovation with the DOB.

Thus, plaintiff's sixth cause of action, for breach of fiduciary duty as against the Co-op Defendants, should be dismissed.

Indemnification and Attorneys' Fees

The Co-op Defendants two counterclaims seek (1) attorneys' fees and (2) indemnification from any damages or liabilities arising
from the Apartment renovation.

In support of their second counterclaim the Co-op Defendants cite the indemnification clause in the Alteration Agreement
(promising “to reimburse ... for any expenses [including, without limitation, attorneys' fees and disbursements] incurred as
a result of such work.”) and the separate, annexed, indemnification agreement (indemnifying 405/63 and DEPM “from any
damages or liabilities arising from the alterations in Apartment PHE”).

Plaintiff argues in reply that: the Alteration Agreement and its indemnification clause were not signed by defendants and is
therefore unenforceable; the separate indemnification agreement, which only required plaintiff's signature, was a part of the
Alteration Agreement and therefore is not valid; and, in any event, the indemnification agreements only cover third-party
negligence and not the Co-op Defendant's own negligence, which is what plaintiff alleges in her fourth and sixth causes of action.

Here, as the Co-op Defendants are not liable for breach of either MDL § 78 or fiduciary duty to plaintiff, supra, and as plaintiff
signed the “indemnification” page annex to the Alteration **7  Agreement that did not have a space for another party's signature,
the Co-op Defendant's second counterclaim for indemnification should be granted.

Further, as no causes of action remain against the Co-op Defendants, and as they are indemnified by plaintiff, their first
crossclaim, for attorneys' fees, should be scheduled for an inquest.
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CTA Negligence

CTA moves for summary judgment dismissing plaintiff's fifth cause of action, for negligence.

Plaintiff alleges that because she could not renovate her apartment without CTA approval to the 405/63 Board, and because CTA
was “intimately involved in reviewing” those plans, and because CTA was obligated to (and did) inspect the work to ensure
compliance, and because it “signed off on the job as being finished,” CTA acted negligently.

In opposition, CTA argues that it does not owe plaintiff any duty, as there is no privity between them, nor is there the functional
equivalent of privity, as there is no contract between CTA and any of the parties responsible for plaintiff's renovation.

Plaintiff in response argues that nothing has changed since this Court found, in its Decision and Order dated June 26, 2020, that
a lack of privity here does not preclude a negligence claim against CTA, as there are still triable issues of fact as to CTA's level
of control of the renovation. Plaintiff also argues that CTA negligently failed to use due care in ensuring that the renovation
plans submitted by Imagen for its approval were code complaint, and cites the affidavit of Lazar Kesic, a registered architect in
New York, who asserts that CTA “should not have allowed the building plans to be filed as numerous issues in the plans were
not complian with DOB Codes.” NYSCEF Doc. No. 34

*6  In reply CTA reiterates that it owned no duty to CTA and, further, that because plaintiff is seeking damages for economic
loss only, and is not claiming property damage, this cause of action sounding in tort should be dismissed. To show a lack of
privity, CTA compares plaintiff's relationship with Imagen, and points to plaintiff's own admissions that CTA was 405/63's
architect for compliance review as it related to the architectural integrity of the building only, that CTA only billed 405/63 for
its work, and that plaintiff never spoke with CTA about the project. NYSCEF Doc. No. 183, 184.

Here, because there was no privity between plaintiff and CTA, as plaintiff was clearly not the intended beneficiary of CTA's
relationship with 405/63, and because CTA's reviews of Imagen's plans were for the purpose of ensuring the integrity of the Co-
op only (while code compliance was the purview of the Architect of Record, Mederos of Imagen), and because CTA's inspections
of the Apartment were directly related to, and only involved, the replacement of a window with a door (entirely in its purview of
monitoring the integrity of the Co-op's envelope and waterproofing), CTA's motion for summary judgment dismissing plaintiff's
fifth cause of action should be granted. Further, even if the foregoing were not true, plaintiff's cause of action for negligence
seeking only economic loss would necessarily require dismissal. 7 World Trade Co. v Westinghouse Elec. Corp., 256 AD2d
263, 264 (1st Dept 1998) (“Because **8  plaintiffs allege losses of only an economic nature ... plaintiffs were not entitled to
maintain an action for negligence and strict liability in the absence of allegations of bodily injury or damage to property.”)

Therefore, plaintiff's fifth cause of action, for negligence, should be dismissed.

Imagen Negligence

Imagen moves for summary judgment dismissing plaintiff's eighth cause of action, for negligence.

Plaintiff alleges that Imagen and Mederos had a duty of care, which they breached, to her both as professional architects and as
the self-designated Directive 14 architect responsible for self-certifying after a final inspection.

Imagen now argues for dismissal because: the damages to the Apartment alleged in the complaint were caused by the Contractor
Defendants and not Imagen; the Imagen Contract says Imagen was not hired to perform contractor supervision; and because an
affidavit of registered architect Anthony DiProperzio (NYSCEF Doc. No. 169) “establishes that the damages allegedly incurred
to the Apartment are a result of workmanship-related issues.”

107

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998259398&pubNum=0000155&originatingDoc=I0b90de80addb11edbfffbbe17968da4c&refType=RP&fi=co_pp_sp_155_264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_155_264 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998259398&pubNum=0000155&originatingDoc=I0b90de80addb11edbfffbbe17968da4c&refType=RP&fi=co_pp_sp_155_264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_155_264 


Mandracchia v. Renovate-Create Sourcing and Procurement..., 2023 WL 2020051...

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7

In reply, plaintiff argues that: Imagen has failed to show there are no material triable issues of facts in the case; Imagen and
Mederos, as the Architect of Record and the Directive 14 signatory, had a statutory obligation to inspect the Apartment; Imagen
and Mederos not only failed to live up to their statutory obligations, but also misled the Court about them; and because the
affidavit of registered architect Lazar Kesic states that Imagen's failure to inspect was a proximate cause of plaintiff's damages.

As the parties' voluminous papering and dueling architect affidavits make clear, material triable issues of fact remain as to
Imagen and Mederos' obligations, pursuant to both the Imagen Contract and the TR-1, to inspect the Apartment, and whether
they were a proximate cause of plaintiff's alleged damages.

Therefore, the motion of Imagen and the cross-motion of plaintiff for summary judgment on the eighth cause of action, for
negligence, should be denied.

The Court has considered the parties' other arguments and finds them to be unavailing and/or non-dispositive.

Conclusion

*7  Therefore, it is hereby ordered that: the motion of defendants Doug Elliman Property Management, Douglas Elliman
Realty, LLC, and 405/63 Owners Corp. for summary judgment is granted; the motion of defendant Cutsogeorge Tooman &
Allen Architects, P.C., for summary judgment is granted; and the motion of defendant Imagen Architecture, LLC, and cross-
motion of plaintiff Martine Mandracchia for summary judgment is denied. Accordingly, the Clerk is **9  hereby ordered
to enter judgment: dismissing the complaint in its entirety as against Douglas Elliman Realty, LLC; dismissing the fourth and
sixth causes of action against Doug Elliman Property Management and 405/63 Owners Corp.; and dismissing the fifth cause
of action against Cutsogeorge Tooman & Allen Architects, P.C..

It is further ordered that 405/63 Owners Corp.'s first counterclaim, for attorneys' fees, is hereby severed, and it may obtain an
inquest into said fees by presenting the Clerk with a Note of Issue with Notice of Inquest, a copy of this Decision and Order,
and any necessary fees. Defendant must file such Note of Issue within 30 days from the date of this Decision and Order, and
failure to do so timely shall result in automatic disposal of this action. Defendant is further directed, within 15 days of filing
the Note of Issue, to contact the Part 37 Clerk at 646-386-3222 to schedule the inquest date.

2/9/2023

DATE

<<signature>>

ARTHUR F. ENGORON, J.S.C.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2022 WL 4110209 (N.Y.Sup.), 2022 N.Y. Slip Op. 33018(U) (Trial Order)
Supreme Court of New York.

New York County

**1  131 PERRY STREET APARTMENT CORPORATION, Plaintiff,

v.

Robert CLAUSER, Defendant.

No. 155397/2022.
September 8, 2022.

*1  Part 14
Motion Date 08/31/2022

Motion Seq. No. 001

Decision + Order on Motion

Present: Hon. Arlene P. Bluth, Justice.

The following e-filed documents, listed by NYSCEF document number (Motion 001) 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28 were read on this motion to/for DISMISS.

The motion by defendant to dismiss is granted.

Background

Plaintiff, a co-op, brings this case concerning responsibility for the repair/maintenance of custom-made French doors located
in defendant's apartment. The problem with the doors caused a leak to the apartment below.

In 1998, a previous owner of the subject apartment (Kim Dempster) entered into an agreement with plaintiff in which she was
permitted to install the doors (“Atrium Doors”) but was required to provide for their long-term maintenance.

The agreement provided that “your acceptance of responsibility for this alteration is binding on all future purchasers of the
shares allocated to your apartment. No transfer or cancellation of your proprietary lease shall be permitted unless you are in
full compliance with this consent” (NYSCEF Doc. No. 9, ¶ 7).

**2  Plaintiff contends that defendant purchased the shares of stock and entered into the relevant proprietary lease for this
apartment in 2003. It argues that he assumed all responsibility for the long-term maintenance and integrity of the Atrium Doors
under the terms of the agreement with Ms. Dempster. Plaintiff maintains that in September 2021, heavy rainfall penetrated the
Atrium Doors and caused substantial flooding in the building, including the unit directly below defendant's apartment.

Plaintiff contends that its architect looked at the Atrium Doors and found that they needed extensive repairs in order to prevent
future flooding issues. It claims that defendant has refused to perform the required maintenance and repairs and is therefore
violating the terms of the agreement signed by Ms. Dempster.

Defendant moves to dismiss and asserts that the Atrium Doors were installed by a previous unit owner and he did not sign
any agreement with plaintiff that requires him to fix the doors. He complains that plaintiff has charged him over $13,000 in
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additional rent and threatened his leasehold. Defendant argues that plaintiff has suggested defendant will be responsible for
additional repairs that could exceed $80,000.

Defendant insists that he never signed the agreement to maintain the Atrium Doors and that his proprietary lease requires
plaintiff to maintain the windows. He questions how he can assume liability pursuant to an agreement to which he did not sign.

In opposition, plaintiff claims that defendant was aware of the agreement with Dempster as far back as 2004 and purportedly
acknowledged his obligation under the agreement. It claims that defendant only recently started claiming that he did not have to
fix the problem. Plaintiff argues that the proprietary lease does not require plaintiff to fix equipment or fixtures installed by the
lessee or a predecessor and that plaintiff must only fix standard windows and doors. **3  Plaintiff maintains that the $13,000 it
charged to defendant was for hiring a contractor to install an exterior tarp over the doors after defendant refused to fix the issue.

*2  In reply, defendant admits that there were certain window repairs done in 2004 and that he asked plaintiff to do the repairs
and plaintiff refused. He insists that he just paid for it because it was only a few hundred dollars. Defendant emphasizes that he
does not recall receiving the agreement between Dempster and plaintiff in 2004.

Discussion

“On a motion to dismiss pursuant to CPLR 3211, the pleading is to be afforded a liberal construction. We accept the facts as
alleged in the [pleading] as true, accord [the proponent of the pleading] the benefit of every possible favorable inference, and

determine only whether the facts as alleged fit within any cognizable legal theory” ( Leon v Martinez, 84 NY2d 83, 87-88,
614 NYS2d 972 [1994] [citations omitted]). “At the same time, however, allegations consisting of bare legal conclusions . . .

are not entitled to any such consideration” ( Connaughton v Chipotle Mexican Grill, Inc., 29 NY3d 137, 141, 75 NE3d 1159
[2017] [citation and internal quotations omitted]).

On a “motion to dismiss on the ground that the action is barred by documentary evidence, such motion may be appropriately
granted only where the documentary evidence utterly refutes plaintiff's factual allegations, conclusively establishing a defense

as a matter of law”( Goshen v Mut. Life Ins. Co. of New York, 98 NY2d 314, 326, 746 NYS2d 858 [2002]).

Plaintiff brings four causes of action: for declaratory relief that the terms of the agreement between Dempster and plaintiff are
binding on defendant, injunctive relief that defendant take all actions to maintain the doors in the future, breach of contract
under the terms of the Dempster agreement, and legal fees under the terms of the proprietary lease.

**4  The Court dismisses this action. “[G]enerally only parties in privity of contract may enforce terms of the

contract” ( Freeford Ltd. v Pendleton, 53 AD3d 32, 38, 857 NYS2d 62 [1st Dept 2008] [citation omitted]). There is no dispute
that defendant never signed the agreement between Dempster and plaintiff. Plaintiff's claim, that somehow a party who did not
sign an agreement containing express maintenance obligations is bound by such an agreement indefinitely is without merit.

The Court questions why plaintiff did not make defendant sign the agreement when he took ownership of the shares for the
subject unit (If plaintiff did, then no proof whatsoever was submitted to the Court). Clearly, plaintiff thought the agreement was
necessary; that is why it made Dempster enter into the agreement and it should have made sure that defendant acknowledged the
obligations that plaintiff now seeks to make defendant follow. In fact, the Dempster agreement notes that she could not transfer
or cancel the proprietary lease “unless you are in compliance with this consent” (NYSCEF Doc. No. 9, ¶ 7). That suggests
that plaintiff could have stopped transfer of the apartment until a purchaser acknowledged that he or she was responsible for
maintaining the Atrium Doors.
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Plaintiff's reliance on casual references to the agreement is not enough, in this Court's view, to bind defendant to a substantial
financial obligation. That defendant apparently received the agreement (although he does not recall) in 2004 makes no difference
because plaintiff, once again, did not make defendant sign this agreement. And under the terms of the proprietary lease, plaintiff
is responsible to repair and maintain “windows, window panes, window frames, sashes, sills, entrance and terrace doors, frames
and saddles” (NYSCEF Doc. No. 6, ¶ 18). The Atrium Doors in question clearly fall under that definition, as something that
plaintiff has to repair.

*3  **5  Plaintiff's reliance on paragraphs four and twenty-one of the proprietary lease does not change the Court's conclusion
because it misses the point. Paragraph four deals with damage to the apartment while paragraph twenty-one concerns alterations
and removal of fixtures. The Court recognizes that paragraph four does assert that plaintiff is not responsible to repair any
fixtures installed by a lessee or any of the lessee's predecessors. The issue for this Court is that the instant complaint alleges
causes of action solely based on the Dempster agreement- this complaint does not seek relief under paragraph four of the
proprietary lease. The complaint wants a declaration that defendant is bound by the Dempster agreement, injunctive relief going
forward based on the Dempster agreement and breach of that Dempster agreement. The only reference to the proprietary lease
is plaintiff's claim for legal fees. And this Court is unable to find that plaintiff is bound by an agreement he never signed.

Defendant's decision to just pay for some window repairs in 2004 does not foreclose his ability to assert here that plaintiff must
cover these expenses. A single event does not modify the proprietary lease or bind him to the Dempster agreement.

Summary

The central issue in this case, as framed by the instant complaint, is whether defendant is bound to follow the obligations of
an agreement he did not sign. While the Dempster agreement clearly tried to impose obligations on subsequent purchasers of
the apartment, this Court cannot enforce an agreement on someone who is not a party to it. As stated above, plaintiff should
have clearly made defendant sign the agreement when he acquired the shares or include a provision in all proprietary leases
that purchasers are bound by all agreements signed by previous owners. That would, at the very least, encourage both plaintiff
and buyers to investigate these types of **6  agreements. Instead, plaintiff is attempting to make defendant expend significant
resources to repair the issue based on an agreement he was not aware of when he acquired the apartment.

The implications of binding a non-party, such as plaintiff, are obvious. What if the agreement required defendant to make
substantial payments to plaintiff? How could the Court bind plaintiff to such a bargain where he didn't sign the agreement?
That is exactly what is happening here. Plaintiff is attempting to pass the costs of repairs onto defendant based on an agreement
he never signed.

Typically, non-signatories to contracts attempt to enforce agreements as third-party beneficiaries (see e.g., Marino v Dwyer-
Berry Const. Corp., 193 AD2d 654, 597 NYS2d 466 [2d Dept 1993]). In such instances, the plaintiff is the non-signatory and
seeks relief under a contract signed by the defendant. Here, the situation is different. Plaintiff, a signatory, tries to bind defendant
to an agreement he never signed and make him pay for the associated repair costs. That situation cannot withstand principles
of contract. Plaintiff cannot breach or be bound by a contract he never signed, had knowledge of, benefitted from or ratified.

Because the proprietary lease has a provision requiring that a lessee pay legal fees, defendant is also entitled to legal fees under
the Real Property Law. Defendant shall make a separate motion for legal fees on or before September 23, 2022.

Nothing in this decision precludes plaintiff from bringing another action based on the proprietary lease; this decision granting
the motion to dismiss is based on the instant complaint which limits itself to the agreement with Dempster. Plaintiff did not
cross-move to amend the complaint to include a claim under the applicable provision of the proprietary lease.

Accordingly, it is hereby
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**7  ORDERED that the motion by defendant to dismiss the instant complaint is granted, the complaint is dismissed and
the Clerk is directed to enter judgment in favor of defendant and against plaintiff along with costs and disbursements upon
presentation of proper papers therefor; and it is further

*4  ORDERED that defendant is entitled to reasonable legal fees and that issue is severed and defendant must make a motion
for legal fees on or before September 23, 2022.

9/8/2022

DATE

<<signature>>

ARLENE P. BLUTH, J.S.C.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Owner of cooperative apartment unit brought
declaratory and injunctive relief action against cooperative,
its board of directions, and their former counsel and transfer
agent, alleging conversion, estoppel, breach of fiduciary duty,
and tortious interference with contract, and negligence. The
Supreme Court, Westchester County, Charles D. Wood, J.,
granted cooperative, board of directors, former counsel, and
transfer agent's motion to dismiss for failure to state a claim.
Owner appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] owner failed to state a claim of negligence against former
counsel and transfer agent, and

[2] owner failed to adequately allege that cooperative or
its board of directors breached any duty owed to owner, as
required to overcome business judgment rule.

Affirmed as modified.

Procedural Posture(s): On Appeal; Motion for Declaratory
Judgment; Motion to Dismiss for Failure to State a Claim.

West Headnotes (5)

[1] Pretrial Procedure Insufficiency in
general

On motion to dismiss for failure to state cause of
action, standard is whether pleading states cause

of action. N.Y. CPLR § 3211(a)(7).

[2] Attorneys and Legal Services Adverse
parties and counsel

Common Interest Communities Purchase
Contract, Assignment of Proprietary Lease, and
Other Transfers

Owner of cooperative apartment unit failed to
state a claim for negligence against former
counsel and transfer agent in assisting owner
in transferring shares in the apartment unit to
owner's name from her deceased father's name,
where owner's complaint did not allege or evince
facts that would have established former counsel
or transfer agent's relationship of privity or near-
privity with owner arising from their actions
on behalf of cooperative board of directors,
and her complaint did not contain any specific
allegations that would have placed her within an
exception to privity requirement.

[3] Attorneys and Legal Services Privity in
general

Absent fraud, collusion, malicious acts, or other
special circumstances, an attorney is not liable
to third parties not in privity, or near-privity, for
harm caused by professional negligence.

[4] Common Interest
Communities Governing board;  members,
directors, and officers;  committees

In context of cooperative dwellings, business
judgment rule provides that court should defer
to cooperative board's determination so long as
board acts for purposes of cooperative, within
scope of its authority and in good faith.
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[5] Common Interest
Communities Governing board;  members,
directors, and officers;  committees

Owner of cooperative apartment unit failed to
adequately allege that cooperative and its board
of directors breached any duty owed to her, as
required to overcome business judgment rule,
and thus, owner failed to state a cause of action
for conversion, estoppel, breach of fiduciary
duty, tortious interference with contract, and
negligence against cooperative and its board of
directors, where owner did not allege or evince
any facts that would have supported a finding
that cooperative or its board of directors acted
without authority or in bad faith.

Attorneys and Law Firms

Joan A. Moo Young, White Plains, NY, appellant pro se.

Marin Goodman, LLP, Harrison, NY (Russell S. Jamison
of counsel), for respondents 101 Old Mamaroneck Road
Owners Corp. and 101 Old Mamaroneck Road Owners
Corp.’s Board of Directors, Officers & Agents (Unnamed
Defendants).

Bleakley Platt & Schmidt, LLP, White Plains, NY (Adam
Rodriguez and Susan E. Galvão of counsel), respondent pro
se and for respondent James W. Glatthaar.

ANGELA G. IANNACCI, J.P., REINALDO E. RIVERA,
JOSEPH A. ZAYAS, JANICE A. TAYLOR, JJ.

**225  DECISION & ORDER

*772  In an action, inter alia, for declaratory and injunctive
relief, the plaintiff appeals from an order of the Supreme
Court, Westchester County (Charles D. Wood, J.), dated
January 2, 2020. The order granted the motion of the
defendants Bleakley Platt & Schmidt, LLP, and James

W. Glatthaar pursuant to CPLR 3211(a) to dismiss
the complaint insofar as asserted against them and, in
effect, granted that branch of the motion of the defendants
101 Old Mamaroneck Road Owners Corp. and 101 Old

Mamaroneck Road Owners Corp.’s Board of Directors,
Officers & Agents (Unnamed Defendants) which was

pursuant to CPLR 3211(a) to dismiss the complaint insofar
as asserted against them.

ORDERED that the order is modified, on the law, by deleting
the provision thereof, in effect, granting that branch of
the motion of the defendants 101 Old Mamaroneck Road
Owners Corp. and 101 Old Mamaroneck Road Owners
Corp.’s Board of Directors, Officers & Agents (Unnamed

Defendants) which was pursuant to CPLR 3211(a) to
dismiss so much of the complaint as sought declaratory relief
against them, and adding thereto a provision deeming that
branch of the motion to be for a declaratory judgment in favor
of those defendants, and thereupon granting that branch of
the motion; as so modified, the order is affirmed, with one
bill of costs to the respondents, and the matter is remitted to
the Supreme Court, Westchester County, for the entry of a
judgment in accordance herewith.

In late 1992, the plaintiff and her father entered into
a contract for the purchase of shares in the defendant
101 Old Mamaroneck Road Owners Corp. referable to a
cooperative apartment unit in White Plains. The plaintiff
is an attorney, and she represented herself and her father
during the transaction. At the closing in 1993, the plaintiff
and her father allegedly stated that they intended to take
title as joint tenants with rights of survivorship, and they
indicated as much in the appropriate field of their mortgage
application. The defendant 101 Old Mamaroneck Road
Owners Corp.’s Board of Directors, Officers & Agents
(Unnamed Defendants) (hereinafter the Board) issued a stock
certificate (hereinafter the 1993 certificate) to the plaintiff and
her father, but it contained no language indicating that they
were joint tenants with rights of survivorship.

The plaintiff's father died in 1997, survived by the plaintiff,
his other three children, and the plaintiff's stepmother, from
whom the father was either estranged or divorced. The
plaintiff thereafter requested that the Board reissue the subject
shares in her name alone, allegedly on the ground that she was
the *773  “surviving joint tenant,” to enable her to obtain a
second mortgage. On September 16, 2004, the Board issued a
replacement stock certificate naming the plaintiff as the sole
owner of the shares (hereinafter the 2004 certificate), **226
but only after the plaintiff supplied proof that her siblings
waived any interest they may have had in the apartment.
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In early 2017, the plaintiff entered into a contract with a third
party for the sale of the shares referable to her apartment.
The Board approved the sale on May 3, 2017, but reversed
itself less than a week later, allegedly explaining, among
other things, that it viewed the 1993 certificate as conveying
a tenancy in common, it considered the 2004 certificate
to be invalid, and it would not consent to a sale unless a
court-appointed representative of the plaintiff's father's estate
authorized the transfer of the estate's interest in the shares
represented by the 1993 certificate. The plaintiff sought to
obtain such authorization by commencing a proceeding in
the Surrogate's Court, but she then discovered a Medicaid
recovery lien against her stepmother's estate that might
encumber her father's estate's interest in the subject shares.
Unable to locate proof that her father and stepmother
had divorced prior to 1993, the plaintiff discontinued the
Surrogate's Court proceeding.

In May 2019, the plaintiff commenced this action in the
Supreme Court against, among others, the Board and 101 Old
Mamaroneck Road Owners Corp. (hereinafter together the
co-op defendants), as well as the co-op defendants’ former
counsel and transfer agent, Bleakly Platt & Schmidt, LLP
(hereinafter BPS), and James W. Glatthaar, who served in
various capacities on the Board and as an employee of BPS.
The complaint purported to assert causes of action against the
co-op defendants sounding in conversion, estoppel, breach of
fiduciary duty, and tortious interference with contract, and a
cause of action against all defendants sounding in negligence.
The complaint sought, inter alia, compensatory damages
against all defendants and declaratory and injunctive relief
against the co-op defendants that would, in effect, require
them to recognize the validity of the 2004 certificate.

BPS and Glatthaar moved pursuant to CPLR 3211(a) to
dismiss the complaint insofar as asserted against them. They
argued, among other things, that the complaint failed to state a
cause of action against them sounding in negligence because
it did not allege any duty owed by them to the plaintiff. The
co-op defendants separately moved, inter alia, pursuant to

CPLR 3211(a) to dismiss the complaint insofar as asserted
*774  against them. They argued, among other things, that

the business judgment rule precluded liability for any of their
allegedly wrongful actions underlying the causes of action
identified in the complaint. In an order dated January 2,
2020, the Supreme Court granted the motion of BPS and
Glatthaar and, in effect, granted that branch of the motion of

the co-op defendants which was pursuant to CPLR 3211(a)

to dismiss the complaint insofar as asserted against them,
concluding that the complaint should be dismissed pursuant

to CPLR 3211(a)(7) for failure to state a cause of action.
The plaintiff appeals.

[1] “On a motion to dismiss pursuant to CPLR 3211(a)
(7), ‘the standard is whether the pleading states a cause of
action’ ” (Houtenbos v. Fordune Assn., Inc., 200 A.D.3d

662, 663, 160 N.Y.S.3d 57, quoting Sokol v. Leader, 74
A.D.3d 1180, 1180–1181, 904 N.Y.S.2d 153). In considering
such a motion, “the court must afford the pleading a liberal
construction, accept all facts as alleged in the pleading to
be true, accord the plaintiff the benefit of every possible
favorable inference, and determine only whether the facts as
alleged fit within any cognizable legal theory” (Phillips v.

Taco Bell Corp., 152 A.D.3d 806, 807, 60 N.Y.S.3d 67; see 
**227  Leon v. Martinez, 84 N.Y.2d 83, 87–88, 614 N.Y.S.2d

972, 638 N.E.2d 511; Houtenbos v. Fordune Assn., Inc., 200

A.D.3d at 663, 160 N.Y.S.3d 57; Sokol v. Leader, 74
A.D.3d at 1181, 904 N.Y.S.2d 153). Nonetheless, “conclusory
allegations—claims consisting of bare legal conclusions with
no factual specificity—are insufficient to survive a motion
to dismiss” (Godfrey v. Spano, 13 N.Y.3d 358, 373, 892

N.Y.S.2d 272, 920 N.E.2d 328; see Matter of Kenneth
Cole Prods., Inc., Shareholder Litig., 27 N.Y.3d 268, 278, 32
N.Y.S.3d 551, 52 N.E.3d 214).

[2]  [3] The Supreme Court properly granted the motion of

BPS and Glatthaar pursuant to CPLR 3211(a)(7) to dismiss
the complaint insofar as asserted against them. “Absent fraud,
collusion, malicious acts, or other special circumstances, an
attorney is not liable to third parties not in privity, or near-
privity, for harm caused by professional negligence” (Hinnant
v. Carrington Mtge. Servs., LLC, 172 A.D.3d 827, 829, 100

N.Y.S.3d 69; see AG Capital Funding Partners, L.P. v.
State St. Bank & Trust Co., 5 N.Y.3d 582, 595, 808 N.Y.S.2d
573, 842 N.E.2d 471). Here, the complaint and the supporting
documentation attached thereto did not allege or evince any
facts that would establish a relationship of privity or near-
privity with the plaintiff arising from the actions of BPS and
Glatthaar as transfer agent on behalf of the Board, or any
involvement by those defendants whatsoever in the Board's
treatment of the plaintiff's shares in 2017. Furthermore,
the complaint does not contain specific allegations that
would place the plaintiff within an exception to the privity
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requirement (see AG Capital Funding Partners, L.P. v.
State St. Bank & Trust Co., 5 N.Y.3d at 595, 808 N.Y.S.2d
573, 842 N.E.2d 471).

*775  [4]  [5] The Supreme Court also properly granted
that branch of the co-op defendants’ motion which was

pursuant to CPLR 3211(a)(7) to dismiss the complaint
insofar as asserted against them to the extent that it sought
damages and injunctive relief. “In the context of cooperative
dwellings, the business judgment rule provides that a court
should defer to a cooperative board's determination so long
as the board acts for the purposes of the cooperative, within
the scope of its authority and in good faith” (40 W. 67th
St. v. Pullman, 100 N.Y.2d 147, 153, 760 N.Y.S.2d 745,
790 N.E.2d 1174 [internal quotation marks omitted]; see

Matter of Levandusky v. One Fifth Ave. Apt. Corp., 75
N.Y.2d 530, 538, 554 N.Y.S.2d 807, 553 N.E.2d 1317; Matter
of Cohan v. Board of Directors of 700 Shore Rd. Waters Edge,
Inc., 108 A.D.3d 697, 699, 969 N.Y.S.2d 547). Here, the
complaint and the supporting documentation attached thereto
did not allege or evince any facts that would support a finding
that the co-op defendants acted without authority or in bad
faith. Instead, at most, the complaint made only conclusory
allegations in that regard (see Patel v. Gardens at Forest
Hills Owners Corp., 181 A.D.3d 611, 613, 120 N.Y.S.3d
354; Cohen v. Kings Point Tenant Corp., 126 A.D.3d 843,
845, 6 N.Y.S.3d 93). Accordingly, the complaint failed to
adequately allege that the co-op defendants breached any
duty, as adjusted by the business judgment rule (see 40 W.

67th St. v. Pullman, 100 N.Y.2d at 154–155, 760 N.Y.S.2d
745, 790 N.E.2d 1174), that was owed to the plaintiff, and
thus failed to state a cause of action sounding in conversion,
estoppel, breach of fiduciary duty, tortious interference with
contract, or negligence. Furthermore, since her allegations
were not sufficient to overcome the business judgment rule,
the plaintiff was not entitled to the declaratory relief sought
in the complaint.

The parties’ remaining contentions either need not be reached
in light of our determination or are without merit.

**228  Since this is, in part, a declaratory judgment action,
we remit the matter to the Supreme Court, Westchester
County, for the entry of a judgment, inter alia, making
appropriate declarations in favor of the co-op defendants

(see Lanza v. Wagner, 11 N.Y.2d 317, 334, 229 N.Y.S.2d
380, 183 N.E.2d 670; Park Slope Auto Ctr., Inc. v. Papa,
190 A.D.3d 754, 757, 139 N.Y.S.3d 641; North Oyster Bay
Baymen's Assn. v. Town of Oyster Bay, 130 A.D.3d 885, 889–
890, 16 N.Y.S.3d 555).

IANNACCI, J.P., RIVERA, ZAYAS and TAYLOR, JJ.,
concur.

All Citations
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Kapnick, J.P., González, Mendez, Shulman, Higgitt, JJ.

Opinion
*540  Order, Supreme Court, New York County (James

D'Auguste, J.), entered October 14, 2021, which granted
plaintiff's motion for summary judgment on its cause of action
for ejectment and to dismiss defendant's affirmative defenses,
unanimously affirmed, without costs.

*541  The court correctly granted plaintiff summary
judgment on its ejectment cause of action, as plaintiff's
decision to terminate defendant's proprietary lease for her
objectionable conduct of constantly harassing her neighbors
was protected by the business judgment rule (see 40 West
67th Street Corp. v. Pullman, 100 N.Y.2d 147, 153–154, 760
N.Y.S.2d 745, 790 N.E.2d 1174 [2003]; 1050 Tenants Corp. v.
Lapidus, 39 A.D.3d 379, 382–383, 835 N.Y.S.2d 68 [1st Dept.
2007], lv denied 9 N.Y.3d 807, 843 N.Y.S.2d 536, 875 N.E.2d
29 [2007]). There is no indication that plaintiff acted outside
the scope of its authority or other than for the purposes of the
cooperative, and its determination was made in compliance
with the required procedure set forth in the lease (see Trump
Plaza Owners, Inc. v. Weitzner, 61 A.D.3d 480, 480, 877
N.Y.S.2d 271 [1st Dept. 2009]). While defendant contends
that the termination of her tenancy was in retaliation for
her own complaints against her neighbors and her requests
for a disability accommodation, she offers no evidentiary
support for this claim aside from speculative statements in her
affidavit in opposition to plaintiff's motion. Thus, there is no
indication of bad faith warranting closer review of plaintiff's
determination. Nor did defendant refute any of the allegations
of objectionable conduct such that a triable issue of fact is
raised.

Defendant's affirmative defenses were correctly dismissed
in the absence of any evidence submitted by defendant to

demonstrate their merits ( CPLR 3211[b]).

All Citations

212 A.D.3d 540, 180 N.Y.S.3d 532 (Mem), 2023 N.Y. Slip
Op. 00285
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2023 WL 1800981 (N.Y.Sup.), 2023 N.Y. Slip Op. 30375(U) (Trial Order)
Supreme Court of New York.

New York County

**1  Grecia GROSS, Plaintiff,

v.

133 EAST 80TH STREET CORPORATION, Joe & The Juice New York LLC, Defendants.

No. 155888/2022.
February 7, 2023.

*1  Part 47
Motion Date N/A

Motion Seq. No. 001

Decision + Order on Motion

Present: Hon. Paul A. Goetz, Justice.

The following e-filed documents, listed by NYSCEF document number (Motion 001) 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 28, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 84, 85, 87, 88,
89, 90, 91, 92 were read on this motion to/for INJUNCTION/RESTRAINING ORDER.

In this residential real estate action, plaintiff Grecia Gross moves for a preliminary injunction enjoining defendants 133 East
80th Street Corporation (the building) and Joe & The Juice New York LLC (Joe & The Juice or store) from creating or allowing
noise into plaintiff's apartment in excess of what is permitted under the New York City Noise Code. By order dated July 21,
2021, this court granted plaintiff's request for a temporary restraining order, which sought the same relief as the underlying
motion (NYSCEF Doc No 22).

BACKGROUND

Plaintiff owns shares of stock in the building corporation appurtenant to cooperative apartment 2A (the apartment) and is also
the lessee under a proprietary lease (Gross Aff at ¶ 1, NYSCEF Doc No 3). The building is located on the corner of Lexington
Avenue and is directly above the 4/5/6 subway line (Schmidt Aff at ¶¶ 13-14, NYSCEF Doc No 65). The apartment is located
directly above a ground floor commercial space leased to defendant Joe & The Juice since February 2018 (NYSCEF Doc No
3 at ¶ 2; NYSCEF Doc No 65 at ¶ 6). Joe & The Juice is **2  a coffee shop / juice bar, which utilizes blenders and coffee
grinders as necessary components of their business (NYSCEF Doc No 3 at ¶¶ 3-5).

Since October 2018, plaintiff asserts that her apartment has been “plagued with excessive, disruptive noise from” Joe & The
Juice consisting of “incredibly loud bass music, excessive banging, and extremely loud whining machine noises . . . nearly every
single morning” from approximately 7:00 a.m. until after 9:00 p.m. (NYSCEF Doc No 3 at ¶ 5 [emphasis in original]). Plaintiff
alleges the noise prevents her from being able to sleep or rest, make telephone calls, and causes her headaches, undue stress,
and anxiety (id.). Plaintiff sought to address the issue by speaking with the store's employees, requesting remedial efforts by the
board of the corporation, and hiring an acoustical consulting service company, Acoustilog Inc. (Acoustilog), to perform sound
testing and acoustical recordings from April 1, 2022 through April 11, 2022 (Fierstein Aff, at ¶¶ 11-15, NYSCEF Doc No 13).
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Acoustilog's findings, submitted by affidavit of Alan Fierstein, Acoustilog's president, confirmed that the excessive noise
plaintiff alleged hearing came from the store below and was “likely caused by a lack of sufficient soundproofing in the
[b]uilding's commercial space” (NYSCEF Doc No 3 at ¶ 38). It additionally found that the noise is sporadic and unpredictable
which can cause a “startle effect” that is more than just a matter of annoyance (id. at ¶ 39). Since the Acoustilog report came
out, Joe & The Juice claims it has taken measures to reduce the noise coming from its store (see NYSCEF Doc No 65 at ¶ 29).
Nevertheless, the noise continues to emanate from Joe & The Juice and Acoustilog outlines a series of additional steps that
should be considered by defendants to ensure the issue is resolved (Fierstein Reply Aff at ¶ 58, NYSCEF Doc No 87).

*2  **3  Plaintiff argues that all of the elements for a preliminary injunction are met: (1) she has demonstrated a likelihood
of success on the merits for all three causes of action (nuisance, breach of contract, and breach of the warranty of habitability);
(2) she will suffer irreparable harm if the preliminary injunction is not granted; and (3) the balance of equities tips in her favor.
Defendants argue that plaintiff does not have standing to demand the relief sought because there is no private right to adjudicate
Noise Code violations and she cannot demonstrate the necessary elements for the issuance of a preliminary injunction.

DISCUSSION

It is well-established that a preliminary injunction will only be issued if plaintiff demonstrates, with convincing evidentiary
support, a likelihood of success on the merits, irreparable injury absent granting of a preliminary injunction, and that a balancing

of equities favors its position ( CPLR § 6301; Nobu Next Door, LLC v. Fina Arts Housing, Inc., 4 N.Y.3d 839, 840 [2005];
LAIG v. Medanito S.A., 130 A.D.3d 466 [1st Dept 2015]). Here, plaintiff has met all of these elements. Likelihood of Success
on the Merits

To establish a likelihood of success on the merits, “a prima facie showing of a reasonable probability of success is sufficient;
actual proof of the petitioners' claims should be left to a full hearing on the merits” (Barbes Rest. Inc. v ASRR Suzer 218, LLC,
140 AD3d 430, 431 [1st Dept 2016] [internal quotations omitted]). “A likelihood of success on the merits may be sufficiently
established even where the facts are in dispute and the evidence need not be conclusive (id.; see also CPLR 6312 § [c] [an issue
of fact “shall not in itself be grounds for denial of the motion”]). Here, plaintiff brings three claims: private nuisance, as against
defendants, and breach of contract and breach of the warranty of habitability, as against the building.

**4  To prevail on her nuisance claim, plaintiff must prove that defendants are substantially and unreasonably interfering with

plaintiff's use and enjoyment of her home ( Domen Holding Co. v Aranovich, 1 NY3d 117, 123 [2003]). “Noise of such
character as to produce actual physical discomfort and annoyance to a person of ordinary sensibilities is a nuisance, even though
it is caused by conducting a trade or business in a city” (Dillon v Cortland Baking Co., 224 AD 303, 305 [3d Dept 1928]).
Plaintiff has demonstrated that the noise emanating from Joe & The Juice is unreasonably loud and substantially interferes with
her use and enjoyment of her apartment. The affidavits submitted by plaintiff and her son detail years-long disturbances of loud
music, banging, and mechanical noises that have harmed her life in a variety of essential ways (i.e., sleep issues, stress and
anxiety, and social interruptions). Additionally, the two reports submitted by Acoustilog demonstrate that Joe & The Juice is
violating New York City's Noise Code. Fierstein states that

“[t]he recording picked up hundreds of banging and machine sounds, as well as other incidents of
disturbing noise over the course of the 10 days . . . [T]hese banging and machine sounds are caused by
employees and machinery (such as coffee grinders, blenders, and smoothie machines) in the [s]tore. Not
only does the character of the sounds clearly show that the noise disturbance came from the first floor,
but as further confirmation, the accelerometer data from the vibration on the [a]partment's floor clearly
correlates with the bangs and machine noise”

(NYSCEF Doc No 13 at ¶ 15) He elaborates that
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“[t]he impulsive sounds and the continuous machine sounds are easy to distinguish from traffic
and miscellaneous sounds, both visually and aurally. These noises are substantially louder than the
background level, or ‘ambient,’ which is shown just before and after the noisy events. The impulsive
sounds are typically at least 16-17 dBA . . . higher than the background level, ‘or ambient, which is shown
just before and after the noisy events, while the continuous machine sounds are at least 12-13 decibels
higher than ambient noise”

*3  **5  (id. at ¶ 18). The findings of 16-17 dBA impulsive sounds violate Noise Code 24-218 [b] [3] because they are greater
than the 15-dBA increase threshold for impulsive noise and “the continuous machine sounds were recorded at as high as 24 dB
above the ambient level at various frequencies, which violates Noise Code 24-218 [b] [2], since it is greater than the 10-decibel
increase threshold for daytime noise” (id. at ¶¶ 21, 23). Noise issues persisted when Fierstein conducted additional acoustic
tests on August 30, 2022 (see generally NYSCEF Doc No 87).

Defendants' assertion that the relief sought by plaintiff is inappropriate because there is no private right to enforce the Nuisance
Code is unavailing because plaintiff is only seeking to use the Nuisance Code violations to support her common law nuisance
claim. Defendants also argue that there are multiple issues of fact regarding the Acoustilog report such as the methodology being
skewed and the findings being out of date, yet the reporting occurred twice, with the first report taking place over a period of ten
days, and the second occurring as recently as August 2022. Additionally, the affidavit of plaintiff's expert wherein he establishes
the noise complained of was significantly above the legal limit under the Noise Code is unrebutted by competent proof.

Since plaintiff has demonstrated a likelihood of success on the merits of her nuisance claim, it is not necessary to consider
the remaining claims on this motion (see Sylmark Holdings Ltd. v Silicone Zone Intl. Ltd., 5 Misc 3d 285, 295 [Sup Ct, NY
County 2004]).

Irreparable Injury

An irreparable injury for purposes of granting a preliminary injunction is an “injury for which money damages are
insufficient” (Bashian & Farber, LLP v Syms, 147 AD3d 714, 717 [2d Dept 2017]; see also U.S. Re Cos. v Scheerer, 41 AD3d
152, 155 [1st Dept 2007]). Plaintiff's affidavit details the harm the noise has caused her (NYSCEF Doc No 3 at ¶ 5 [the noise
**6  “prevents [plaintiff] from being able to sleep or rest, or to make or stay on telephone calls, and causes [her] headaches,

undue stress, and anxiety. In short, it makes it almost impossible for [plaintiff] to live in [her] home.”]). Therefore, plaintiff has
established irreparable harm for which money damages are insufficient if the preliminary injunction is not granted.

Balance of Equities

Courts must weigh the irreparable harm that would be suffered by the movant in the absence of an injunction against the burden

or harm to the opposing party through the imposition of an injunction ( McLaughlin, Piven, Vogel v Nolan & Co., 114 AD2d
165 [2d Dept 1996]). Here, defendants' burden of stopping or lowering the store's music, instructing employees not to bang
equipment or slam doors, and finding some temporary sound-proofing solutions until a more long-term solution can be agreed
upon does not outweigh the harm caused to plaintiff by the continued disturbances to her quality of life at home.

Additionally, defendants cannot claim prejudice or inequity from being required to comply with their contractual or statutory
obligations (see Stellar Sutton LLC v Dushey, 82 AD3d 485, 487 [1st Dept 2011] [equities favored injunction under which non-
moving party “would be required merely to abide by the terms of its purchase of the building”]; see also Doe v Dinkins, 192
AD2d 270, 276 [1st Dept 1993] [equities favored injunction requiring defendant to comply with legal obligations]).
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Lastly, the case proffered by defendants, McGuire v Bloomingdale, 8 Misc 478 [NY Com Pl 1894], is easily distinguishable
from the present matter considering the plaintiff in McGuire was seeking to enjoin defendants from running essential machines
and equipment for their business. Here, plaintiff is not asking for Joe & The Juice to completely stop operating their business, she
is only asking for defendants to take additional measures to lower or eliminate the **7  noise disturbances. None of Fierstein's
remedial suggestions include closing shop. Therefore, the third element is satisfied. Accordingly, it is hereby

*4  ORDERED that plaintiff's motion for a preliminary injunction enjoining and restraining defendants from creating or
allowing noise from defendant Joe & The Juice New York, LLC into plaintiff's apartment in excess of what is allowed under
the New York City Noise Code is granted; and it is further

ORDERED that pursuant to CPLR § 6312 (b) the preliminary injunction is conditioned on plaintiff posting a bond in the amount
of $5,000.

2/7/2023

DATE

<<signature>>

PAUL A. GOETZ, J.S.C.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2023 WL 2316144

Supreme Court, Appellate Division, First Department, 

New York.

Timothy WHEALON, Plaintiff-Respondent,

v.

GRAMERCY PARK RESIDENCE CORP., et al., 

Defendants-Appellants.

17425

|

Index No. 651595/19

|

Case No. 2021–04562

|

Entered March 2, 2023

Synopsis

Background: Purchaser of shares for penthouse apartment 

in cooperative residential apartment building brought action 

against building owner and others, seeking to recover 

damages allegedly caused by accumulation of black soot in 

apartment. The Supreme Court, New York County, Melissa 

Crane, J., 2020 WL 7405647, among other things, denied 

defendants' motion to dismiss plaintiff's claims for breach of 

proprietary lease, breach of warranty of habitability, and 

breach of fiduciary duty as untimely. Appeal was taken.

[Holding:] The Supreme Court, Appellate Division, held 

that six-year statute of limitations for breach of contract 

actions applied to action.

Affirmed.

Procedural Posture(s): On Appeal; Motion to Dismiss.

West Headnotes (1)

[1] Limitation of Actions

Six-year statute of limitations for breach of 

contract actions applied to action brought by 

purchaser of shares for penthouse apartment in 

cooperative residential apartment building 

against building owner and others, which sought 

to recover damages allegedly caused by 

accumulation of black soot in apartment, 

inasmuch as claimed damages arose from 

proprietary lease and asserted liability had its 

genesis in contractual relationship of parties 

based upon that lease agreement.

Attorneys and Law Firms

Lewis Brisbois Bisgaard & Smith LLP, New York (Daniel J. 

Fox of counsel), for appellants.

Feuerstein Kulick, LLP, New York (Richard Trotter of 

counsel), for respondent.

Renwick, J.P., Friedman, Gesmer, Singh, Higgitt, JJ.

Opinion

*1 Order, Supreme Court, New York County (Melissa 

Crane, J.), entered on or about December 17, 2020, which, to 

the extent appealed from, denied defendants' motion to 

dismiss plaintiff's claims for breach of proprietary lease, 

breach of warranty of habitability, and breach of fiduciary 

duty as untimely, unanimously affirmed, with costs.

Plaintiff purchased shares for a penthouse apartment in a 

cooperative residential apartment building owned by 

defendant Gramercy Park Residence Corporation. Plaintiff 

alleges that soon after taking took possession of the 

apartment, he noticed “a black, soot-like dust” staining his 

walls, ceilings, and several other places. In 2012 and 2013, 

plaintiff, with defendants' permission, renovated the 

apartment, installing new windows, doors, ceilings, and a 

ducted central air conditioning unit. The accumulation of 

black soot worsened. Plaintiff hired a series of architects, 

engineers, and other experts to determine the source of the 

soot. At the suggestion of one of the professionals, plaintiff 

installed a ducted HVAC return. When black soot continued 

to accumulate, plaintiff hired an environmental engineer who 

opined that the source of the problem was the building's 

inadequately ventilated boiler room. In March 2018, plaintiff 
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commenced this action to recover damages caused by the 

black soot.

The motion court correctly held that plaintiff's claims 

seeking to recover damages to his apartment were timely as 

governed by the six-year statute of limitations for breach of 

contract. Inasmuch as the claimed damages here arise from a 

proprietary lease and the asserted liability had its genesis in 

the contractual relationship of the parties based upon that 

lease agreement, we find that the six-year statute of 

limitations was properly applied (see Sears, Roebuck & 

Co. v. Enco Assoc., Inc., 43 N.Y.2d 389, 396, 401 N.Y.S.2d 

767, 372 N.E.2d 555 [1977]; see also Matter of Paver & 

Wildfoerster [Catholic High School Assn.], 38 N.Y.2d 669, 

676, 382 N.Y.S.2d 22, 345 N.E.2d 565 [1976]; Novita LLC 

v. 307 W. Rest. Corp., 35 A.D.3d 234, 828 N.Y.S.2d 5 [1st 

Dept. 2006]). The court, while properly dismissing plaintiff's 

gross negligence cause of action and its attendant personal 

injury damages as untimely, correctly found that plaintiff's 

damages should be limited to those allowable under the law 

of damages for contract liability and he may not offer proof 

of damages allowable in tort (see Sears, Roebuck v. Enco 

Assoc., 43 N.Y.2d at 396, 401 N.Y.S.2d 767, 372 N.E.2d 

555).

All Citations

--- N.Y.S.3d ----, 2023 WL 2316144, 2023 N.Y. Slip Op. 

01155
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2023 WL 2603161
Supreme Court, Appellate Division,

First Department, New York.

In the Matter of Maryann MCCABE

et al., Petitioners–Appellants,

v.

511 WEST 232ND OWNERS

CORP., Respondent–Respondent.

17574
|

Index No. 802172/22E
|

Case No. 2022–05809
|

Entered March 23, 2023

Attorneys and Law Firms

Vernon & Ginsburg, LLP, New York (Yoram Silagy of
counsel), for appellants.

Gallet Dreyer & Berkey, LLP, New York (Michelle P. Quinn
of counsel), for respondent.

Renwick, A.P.J., Friedman, Scarpulla, Mendez, Rodriguez,
JJ.

Opinion
*1  Judgment (denominated an order), Supreme Court,

Bronx County (Mary Ann Brigantti, J.), entered on or about
June 13, 2022, denying the petition to annul the determination

of respondent cooperative board, dated October 27, 2021,
which declined to transfer the shares and proprietary lease
for the subject cooperative unit to petitioner, and dismissing
the proceeding brought pursuant to CPLR article 78,
unanimously affirmed, without costs.

The cooperative board's decision was made in furtherance of
a legitimate corporate purpose, and was not “arbitrary and
capricious or an abuse of discretion” (CPLR 7803[3]; see

Matter of Levandusky v. One Fifth Ave. Apt. Corp., 75
N.Y.2d 530, 542, 554 N.Y.S.2d 807, 553 N.E.2d 1317 [1990]).
The cooperative legitimately applied the terms of paragraph
16 of the proprietary lease to find that petitioner was not
the decedent's spouse and therefore required approval by the
board prior to transfer of the proprietary lease and shares

of the subject unit (see Hudson View Props. v. Weiss, 59
N.Y.2d 733, 735, 463 N.Y.S.2d 428, 450 N.E.2d 234 [1983];
see also Matter of Cadalzo v. Russ, 195 A.D.3d 463, 465,
144 N.Y.S.3d 861 [1st Dept. 2021]). Furthermore, based on
petitioner's tax returns and financial information provided
on her application to transfer such shares, the cooperative
offered a legitimate, nondiscriminatory reason for denying
its approval (see Hirschmann v. Hassapoyannes, 52 A.D.3d
221, 222, 859 N.Y.S.2d 150 [1st Dept. 2008]). Absent bad
faith or discrimination, the board's decision is protected by the
business judgment rule (see Matter of Levandusky, 75 N.Y.2d
at 538, 554 N.Y.S.2d 807, 553 N.E.2d 1317).

All Citations

--- N.Y.S.3d ----, 2023 WL 2603161 (Mem), 2023 N.Y. Slip
Op. 01592

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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209 A.D.3d 616
Supreme Court, Appellate Division,

First Department, New York.

Pablo RIVERA, Plaintiff–Respondent,

v.

98–100 AVENUE C HOUSING DEVELOPMENT

FUND CORPORATION, Defendant–Appellant.

16554-, 16554A
|

Index No. 152490/21
|

Case Nos. 2022-00686, 2022-01685
|

Entered October 27, 2022

Synopsis
Background: After death of sole proprietary lessee of
cooperative apartment, lessee's brother brought action against
lessor, alleging that lessee made inter vivos gift to brother
of the shares and proprietary lease for the apartment. The
Supreme Court, New York County, Paul Allan Goetz, J.,

entered a first order, 2021 WL 4236516, denying lessor's
motion for summary judgment and a second order, 2022 WL
173782, denying brother's motion for summary judgment.
Lessor appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] purported transfer of the apartment was not valid absent
a writing to effect the transfer, as required under statute of
frauds;

[2] brother's possession of share certificate and lease did not
render transfer a completed gift to which statute of frauds did
not apply;

[3] lessee also failed to follow lease's transfer provisions and
thus failed to effect valid transfer; and

[4] brother failed to establish lessee's donative intent and thus
could not establish valid inter vivos gift.

First order reversed; second order dismissed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (7)

[1] Frauds, Statute of Interests created by
leases

Frauds, Statute of Nature of property

Purported transfer as an inter vivos gift of shares
and proprietary lease for cooperative apartment
by apartment's sole proprietary lessee to his
brother before lessee's death was not valid absent
a writing to effect the transfer, as required under
statute of frauds. N.Y. General Obligations Law
§ 5-703(2).

[2] Frauds, Statute of Nature of property

Statute of frauds applies to the sale of stock in
a housing cooperative. N.Y. General Obligations
Law § 5-703(2).

[3] Frauds, Statute of Interests created by
leases

Frauds, Statute of Nature of property

Possession of share certificate and proprietary
lease for cooperative apartment by brother of
apartment's proprietary lessee, who had allegedly
transferred apartment to brother as an inter vivos
gift prior to lessee's death, did not render the
transfer a completed gift to which requirement
under statute of frauds that sale of stock in a
housing cooperative be in writing did not apply,
absent showing of the applicability of one of the
exceptions enumerated in the statute of frauds.
N.Y. General Obligations Law § 5-703(2).

[4] Common Interest
Communities Requisites and validity in
general

Sole proprietary lessee of cooperative apartment
failed to follow transfer provisions of proprietary
lease when making inter vivos gift of apartment
to brother before lessee's death and thus failed
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to effect valid transfer of the apartment; lease
required written assignment of shares signed by
shareholder and approval of lessor's board of
directors to make valid transfer of shares to the
apartment within lessee's lifetime, and lessee did
not comply with these requirements.

[5] Gifts Gift of land in general

Brother of sole proprietary lessee of cooperative
apartment failed to establish lessee's donative
intent with respect to alleged transfer of
apartment to brother, and thus brother could not
establish that lessee's alleged inter vivos gift of
the apartment to brother before lessee's death
was valid; no writing was made with respect to
the transfer, lessee did not follow the procedures
in the proprietary lease for transferring the
apartment, delivery of the share certificate and
proprietary lease for the apartment were not
made by lessee, and it was unclear whether
lessee's girlfriend was acting as lessee's agent for
that purpose.

[6] Gifts Intent

Donative intent is necessary element of valid
inter vivos gift.

[7] Gifts Gifts of corporate stock

Symbolic delivery of a share certificate, for
purposes of effectuating an inter vivos gift,
becomes effective only when there is a transfer
or record on the stock books of the company.

Attorneys and Law Firms

**552  Andrea Shapiro, PLLC, New York (Andrea Shapiro
of counsel), for appellant.

Canzoneri & Canzoneri, LLP, Malverne (Patricia M.
Canzoneri of counsel), for respondent.

Kapnick, J.P., Mazzarelli, Friedman, Shulman, Rodriguez, JJ.

Opinion
***1  *616  **553  Order, Supreme Court, New York

County (Paul A. Goetz, J.), entered August 30, 2021, which,
to the extent appealed from as limited by the briefs, denied
defendant's cross motion for summary judgment dismissing
the complaint, unanimously reversed, on the law, without
costs, the cross motion granted, and it is declared that there
was no valid inter vivos gift of the shares and proprietary lease
for the apartment to plaintiff. Order, same court and Justice,
entered January 14, 2022, which denied plaintiff's motion
for summary judgment, unanimously dismissed, without
costs, as academic. The Clerk is directed to enter judgment
accordingly.

[1]  [2]  [3] According to plaintiff, his deceased brother,
who was the sole proprietary lessee of a cooperative
apartment in the defendant 98–100 Avenue C Housing
Development Fund Corporation (HDFC), made an inter vivos
gift of the apartment to plaintiff. *617  Defendant established
that there was no valid inter vivos gift to plaintiff of the
shares and proprietary lease for the apartment, as the statute
of frauds applies to the sale of stock in a housing cooperative
and there was no writing to effect the transfer (see Rosner v.
80 CPW Apartments Corp., 73 A.D.2d 39, 41, 424 N.Y.S.2d
723 [1st Dept. 1980]). Plaintiff's assertion that a writing
was not required because he already possessed the share
certificate and proprietary lease and the transfer was therefore
a “completed gift” is unavailing, because he has not identified
any applicable exception to the statute of frauds (General
Obligations Law § 5–703[2]; Pollard v. Meyer, 61 A.D.2d
766, 767, 402 N.Y.S.2d 15 [1st Dept. 1978]).

[4] Plaintiff's claim further fails as a matter of law, as
the decedent – his brother – failed to follow the transfer
provisions of the proprietary lease, which required, among
other things, a written assignment of shares signed by the
shareholder and the approval of defendant's board of directors
to make a valid transfer of the shares to the apartment within
the decedent's lifetime (see LI Equity Network, LLC v. Village
in the Woods Owners Corp., 79 A.D.3d 26, 28, 910 N.Y.S.2d
97 [2d Dept. 2010]).

[5]  [6]  [7] Moreover, even if the decedent had not been
required to abide by the terms of the proprietary lease to make
a valid inter vivos gift of the apartment, the lack of a writing
also militates against establishing the decedent's donative
intent, which is a necessary element of a valid inter vivos gift

(see Gruen v. Gruen, 68 N.Y.2d 48, 53, 505 N.Y.S.2d 849,
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496 N.E.2d 869 [1986]). Not only does the decedent's failure
to follow the procedures in the proprietary lease contradict
any donative intent, but plaintiff also acknowledges that the
delivery of the share certificate and proprietary lease were not
made by the decedent himself, and the conflicting affidavits
of the decedent's girlfriend fail to establish that she was acting
as decedent's agent for that purpose. In any event, with respect
to symbolic delivery of a share certificate, such a delivery
becomes effective only when there is a transfer or record on
the stock books of the company, since before that time, the
donor can change his mind and direct his agent not to effect

the transfer ( In re Szabo's Estate, 10 N.Y.2d 94, 98, 217
N.Y.S.2d 593, 176 N.E.2d 395 [1961]).

***2  **554  We have considered the remaining contentions
and find them unavailing.

All Citations

209 A.D.3d 616, 177 N.Y.S.3d 551, 2022 WL 14955516,
2022 N.Y. Slip Op. 06074
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212 A.D.3d 464
Supreme Court, Appellate Division,

First Department, New York.

Janet LEVINSON et al., Plaintiffs–Appellants,

v.

77 PERRY REALTY CORP., Defendant–Respondent.

17089
|

Index No. 158948/15
|

Case No. 2021–04257
|

Entered January 12, 2023

Synopsis
Background: Owners of three units in cooperative brought
action against cooperative owner, asserting claims for
breach of contract and specific performance, alleging that
cooperative owner breached agreement to sell them area
of roof located directly over two of their units, and that
cooperative owner adopted amendments to proprietary lease
and bylaws that precluded them from combining all three
units. The Supreme Court, New York County, James E.
d'Auguste, J., 2021 WL 4523602, granted summary judgment
in favor of cooperative owner, and denied unit owners' motion
to amend their complaint to add claim for punitive damages.
Unit owners appealed.

Holdings: The Supreme Court, Appellate Division, Kern, J.,
held that:

[1] email which purportedly constituted valid contract did not
contain all material terms of contract, and thus did not satisfy
statute of frauds, and

[2] unit owners' proposed amendment to add claim for
punitive damages was without merit.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment; Motion to Amend the Complaint.

West Headnotes (3)

[1] Appeal and Error Necessity of
presentation in general

Appellate court would decline to address
question, on appeal of trial court's grant of
summary judgment in favor of cooperative
owner in breach of contract action, of whether
cooperative owner's managing agent had prior
written authorization to sign emails on behalf of
cooperative owner, for purposes of determining
whether emails between managing agent and
owner of unit in cooperative constituted valid
contract between cooperative owner, unit owner,
and owners of two other units, for sale of area
of roof located directly over two of subject
units, where cooperative owner did not dispute
managing agent's authority before trial court, but
rather trial court raised issue sua sponte, and thus
denied unit owners fair opportunity to submit
evidence on that point.

[2] Frauds, Statute of Sufficiency

Email between cooperative owner's managing
agent and owner of unit in cooperative, which
purportedly constituted valid contract for unit
owner and owners of two other unit owners to
buy area of roof located directly over two of
subject units, did not contain all material terms of
contract, and thus did not satisfy statute of frauds;
although email specified price and specific
number of shares to be issued to unit owners,
email said nothing about financing, terms of
payment, or closing date, later communications
indicated that parties were negotiating additional
material terms, and communications showed that
parties anticipated entering into formal contract
and that cooperative's board of directors would
not make final decision on sale until annual
shareholders’ meeting. N.Y. General Obligations
Law § 5-703(2).

[3] Pleading As to relief prayed

Pleading Sufficiency of amendment
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Proposed amendment by owners of three units
in cooperative, to add claim for recovery of
punitive damages from cooperative arising from
claim that cooperative's board of directors
improperly adopted amendments to proprietary
lease and bylaws that precluded unit owners from
combining all three units and that amendments
only affected them, was palpably insufficient
or clearly devoid of merit, where unit owners
did not plead breach of fiduciary duty claim,
cooperative did not owe fiduciary duty to its
shareholders, and board's alleged wrongdoing
did not meet high threshold of moral culpability
necessary to award punitive damages, such as
wanton or reckless disregard of plaintiff's rights.
N.Y. Business Corporation Law § 501(c).

Attorneys and Law Firms

**14  Schwartz Sladkus Reich Greenberg Atlas LLP, New
York (Eric M. Sable of counsel), for appellants.

Abrams Garfinkel Margolis Bergson, LLP, New York
(Alexander Rabinowitz of counsel), for respondent.

Kern, J.P., Oing, Scarpulla, Pitt–Burke, Higgitt, JJ.

Opinion
*464  Order, Supreme Court, New York County (James E.

D'Auguste, J.), entered on or about October 4, 2021, which,
to the extent appealed from as limited by the briefs, denied
*465  plaintiffs’ motion for summary judgment on their

breach of contract and specific performance claims and for
leave to amend the complaint to add a demand for punitive
damages in connection with their claim for violation of
Business Corporation Law § 501(c), and granted defendant's
motion for summary judgment dismissing the breach of
contract and specific performance claims, unanimously
affirmed, without costs.

Plaintiffs, owners of three units in defendant's cooperative,
allege that defendant's board of directors entered into a
binding contract to sell them the area of the roof located
directly over two of their apartments, and that defendant
subsequently refused to complete the sale. They also allege
that defendant adopted amendments to the proprietary lease
and bylaws that precluded them from combining all three

units, and that because the amendments only affected them,
the amendments violated Business Corporation Law § 501(c).

[1]  [2] Plaintiffs’ breach of contract claim rests on emails
exchanged between plaintiff Janet Levinson and defendant's
managing agent, which, they contend, constitute an offer and
acceptance containing all material terms of the agreement and
satisfying the statute of frauds (see General Obligations Law
§ 5–703[2]; Lebowitz v. Mingus, 100 A.D.2d 816, 817, 474
N.Y.S.2d 748 [1st Dept. 1984], appeal dismissed 63 N.Y.2d
675, ––– N.Y.S.2d ––––, ––– N.E.2d –––– [1984]). While the
motion court found that plaintiffs did not show that the agent
who signed the email on behalf of defendant had prior written
authorization, we do not reach that issue because the agent's
authority was not disputed by defendant, and the issue was
sua sponte raised by the motion court, so that plaintiffs did
not have a fair opportunity to submit evidence on that point
(see Martin v. Grenadier Realty Corp., 260 A.D.2d 276, 277,
688 N.Y.S.2d 558 [1st Dept. 1999]).

However, we affirm on the ground that the email did not
contain all material terms of the contract to satisfy the statute
of frauds (see Argent Acquisitions, LLC v. First Church of
Religious Science, 118 A.D.3d 441, 444–445, 990 N.Y.S.2d 1
[1st Dept. 2014]). The email relied upon by plaintiffs accepted
an offer from them to buy the roof at a specified price, with
a specific number of shares being issued to plaintiffs, but it
says nothing about financing, terms of payment, or a closing
date. Moreover, communications that followed indicated
that the parties were negotiating additional material terms
concerning the sale of the roof space, including additional
maintenance fees, responsibility for maintaining the roof
deck, and other issues **15  surrounding aspects of the roof
structure. Further, the parties’ communications show that they
anticipated entering into a formal contract and that the board
would not make a final decision on *466  the sale until
the annual shareholders’ meeting. The totality of the parties’
communications thus show that the early emails relied upon
by plaintiff did not constitute a binding contract (see id.).

[3] We also affirm the portion of the order denying plaintiffs’
motion for leave to amend the complaint to add a demand
for punitive damages. The motion court denied the motion
because defendant's alleged conduct was not “directed at the
public generally,” but that requirement applies only to breach

of contract claims (see New York Univ. v. Continental
Ins. Co., 87 N.Y.2d 308, 315–316, 639 N.Y.S.2d 283, 662

N.E.2d 763 [1995]; Sherry Assoc. v. Sherry–Netherland,
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Inc., 273 A.D.2d 14, 15, 708 N.Y.S.2d 105 [1st Dept. 2000]),
and plaintiffs did not seek punitive damages in connection
with their breach of contract claim. Nevertheless, plaintiffs’
motion was properly denied because their allegations would
not support an award of punitive damages.

Plaintiffs’ argument that they can recover punitive damages in
connection with their statutory claim because it is analogous
to a breach of fiduciary duty claim is unpersuasive (see

generally Thoreson v. Penthouse Intl., 80 N.Y.2d 490, 496,
591 N.Y.S.2d 978, 606 N.E.2d 1369 [1992]). Plaintiffs did
not plead a breach of fiduciary duty claim against defendant
cooperative corporation, which, in any event, does not owe
a fiduciary duty to its shareholders (see Hersh v. One Fifth
Ave. Apt. Corp., 163 A.D.3d 500, 501, 83 N.Y.S.3d 4 [1st

Dept. 2018]; Fletcher v. Dakota, Inc., 99 A.D.3d 43,
54, 948 N.Y.S.2d 263 [1st Dept. 2012]). Even if a breach
of fiduciary duty or tort claim were pleaded, defendant's

alleged wrongdoing in connection with adopting new by-
laws and amending the proprietary lease does not meet “the
very high threshold of moral culpability” necessary to award
punitive damages, such as “a wanton or reckless disregard
of plaintiff's rights” (Zuckerman v. Goldstein, 71 A.D.3d
407, 894 N.Y.S.2d 748 [1st Dept. 2010] [internal quotation
marks omitted]; see Fe Bland v. Two Trees Mgt. Co., 125
Misc.2d 111, 117, 479 N.Y.S.2d 123 [Sup. Ct., N.Y. County
1984], affd 109 A.D.2d 1110, 487 N.Y.S.2d 453 [1st Dept.

1985], affd 66 N.Y.2d 556, 498 N.Y.S.2d 336, 489 N.E.2d
223 [1985]). Accordingly, the proposed amendment was
“palpably insufficient or clearly devoid of merit” (Tribeca
Space Mgrs., Inc. v. Tribeca Mews Ltd., 200 A.D.3d 626, 628,
161 N.Y.S.3d 38 [1st Dept. 2021]).

All Citations
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212 A.D.3d 531
Supreme Court, Appellate Division,

First Department, New York.

OLIVER 889 LLC, Plaintiff–Respondent,

v.

889 REALTY INC., Defendant–Appellant,

Fish eddy, LLC et al., Counterclaim Defendants.

17162
|

Index No. 652814/20
|

Case No. 2022-03559
|

Entered January 24, 2023

Synopsis
Background: Shareholder brought declaratory judgment
action against cooperative corporation, seeking declaration
that cooperative corporation's voting agreement was null
and void. Cooperative corporation counterclaimed, seeking
declaration that its voting agreement was authorized and
fully enforceable. The Supreme Court, New York County,
Gerald Lebovits, J., granted summary judgment in favor of
shareholder. Cooperative corporation appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] voting agreement was not protected by business judgment
rule;

[2] voting agreement was not enforceable under statute
authorizing voting proxies and statute governing voting
agreements; but

[3] severing of unenforceable provision of voting agreement
was warranted.

Affirmed as modified.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (4)

[1] Common Interest
Communities Governing board;  members,
directors, and officers;  committees

Common Interest Communities Member
meetings

Voting agreement between shareholder and
cooperative corporation that owned and operated
mixed-use building violated statute governing
parity requirements, and thus, voting agreement
was not protected by the business judgment
rule. N.Y. Coop. Corp. Law § 5; N.Y. Business
Corporation Law § 501(c).

[2] Declaratory Judgment Scope and extent
of review in general

Cooperative corporation could raise for first
time on appeal its argument that voting
agreement between shareholder and cooperative
corporation could be enforced under statute
authorizing shareholder proxies and statute
authorizing voting agreements, in shareholder's
declaratory-judgment action asserting that
voting agreement was null and void, where
arguments were purely legal questions that could
be determined on the record. N.Y. Business
Corporation Law §§ 609, 620.

[3] Common Interest Communities Member
meetings

Voting agreement between shareholder and
cooperative corporation that owed and operated
mixed-use building could not be enforced
under statute authorizing shareholder proxies
and statute authorizing voting agreements, where
statute authorizing shareholder proxies did not
apply to cooperative corporations, and voting
agreement was not permissible under Business
Corporation Law because it indefinitely linked
together votes allocated from shareholder's
shares and votes cast by other shareholders,
and in linking the two, agreement effectively
created a permanent class of nonvoting shares.

132

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I25F84D00609811E0B507DE267DF909C1)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0133328701&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk64/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk64/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk65/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk65/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000063&cite=NYCCS5&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS501&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)#co_pp_4b24000003ba5 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS501&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle)#co_pp_4b24000003ba5 
https://www.westlaw.com/Browse/Home/KeyNumber/118A/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/118Ak393/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/118Ak393/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS609&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS609&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000057&cite=NYBUS620&originatingDoc=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83T/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk65/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 
https://www.westlaw.com/Browse/Home/KeyNumber/83Tk65/View.html?docGuid=I05ac1bf09bfd11ed8a14dd4d1b7d02f5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Toggle) 


Oliver 889 LLC v. 889 Realty Inc., 212 A.D.3d 531 (2023)
183 N.Y.S.3d 352, 2023 N.Y. Slip Op. 00271

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

N.Y. Coop. Corp. Law § 5(1)(b); N.Y. Business
Corporation Law §§ 609, 620.

[4] Common Interest Communities Member
meetings

Severing voting agreement's unenforceable
provision that effectively stripped voting
rights from a portion of shareholder's shares
in cooperative corporation that owed and
operated mixed-use building from remainder of
agreement, not declaring entire agreement to be
void, was warranted in shareholder's declaratory-
judgment action against corporation, where
agreement contained unambiguous severability
provision. N.Y. Coop. Corp. Law § 5; N.Y.
Business Corporation Law § 501(c).

Attorneys and Law Firms

Warshaw Burstein, LLP, New York (Maxwell Breed of
counsel), for appellant.

Holland & Knight LLP, New York (Robert S. Bernstein of
counsel), for respondent.

Kapnick, J.P., González, Mendez, Shulman, Higgitt, JJ.

Opinion
*531  Order (denominated an order and judgment), Supreme

Court, New York County (Gerald Lebovits, J.), entered on or
about August 9, 2022, which, to the extent appealed from,
granted plaintiff shareholder's motion for summary judgment
on its cause of action for a declaration that the parties' voting
agreement violated Business Corporation Law § 501(c) and
was therefore null and void, and denied defendant's motion
for summary judgment dismissing that cause of action and
for summary judgment on its counterclaim for a declaration
that *532  the voting agreement was authorized and fully
enforceable, unanimously modified, on the law, to provide
that only paragraph 1(b) of the voting agreement is null and
void, and otherwise affirmed, without costs.

[1] Supreme Court properly determined that Business
Corporation Law § 501(c) applied to defendant, a cooperative
corporation that owns and operates a mixed-use building,
and that the parties' voting agreement violated the parity

requirement set forth in that statute (see Cooperative
Corporations Law § 5). Because the voting agreement
violated the Business Corporation Law, it cannot be saved

by the business judgment rule (see Razzano v. Woodstock
Owners Corp., 111 A.D.3d 522, 523, 975 N.Y.S.2d 38 [1st
Dept. 2013]).

[2] Although defendant's arguments regarding Business
Corporation Law §§ 609 and 620 and the severability
provision of the voting agreement are raised for the first time
on appeal, we nevertheless will consider those arguments, as
they raise purely legal issues that can be determined on this
record (see Vanship Holdings Ltd. v. Energy Infrastructure
Acquisition Corp., 65 A.D.3d 405, 408, 884 N.Y.S.2d 24 [1st
Dept. 2009]).

[3] Contrary to defendant's contentions, the voting
agreement cannot be enforced in its entirety under Business
Corporation Law §§ 609 or 620. Under the Cooperative
Corporations Law, Business Corporation Law § 609,
which authorizes shareholder proxies, does not apply to
cooperative corporations (Cooperative Corporations Law §
5[1][b]). Moreover, assuming without deciding that Business
Corporation Law § 620(a) does authorize cooperative
corporation shareholder voting agreements, the parties' voting
agreement is still not permissible under that section of the
statute. The agreement runs afoul of the Business Corporation
Law because it indefinitely links together the votes allocated
to 2,630 of plaintiff's shares and the votes cast by all
other shareholders. In linking the two, the voting agreement
effectively (and impermissibly) creates a permanent class

of 2,630 nonvoting shares (see Matter of Madison v.
Striggles, 228 A.D.2d 170, 170, 644 N.Y.S.2d 6 [1st Dept.

1996]; see Yu v. Linton, 68 A.D.2d 856, 856–857, 414
N.Y.S.2d 558 [1st Dept. 1979]).

[4] However, because the voting agreement contained an
unambiguous severability provision, Supreme Court should
not have determined the entire voting agreement to be void,
but rather, should have voided only paragraph 1(b) — the
provision that effectively strips voting rights from a portion
of plaintiff's shares.

Supreme Court correctly declined to address defendant's
reformation counterclaim in the order for review (see *533
CPLR 2214[a]) and we also will not consider that issue
because there is currently a motion pending before Supreme
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Court by defendant for summary judgment on this very
counterclaim.

We have considered defendant's remaining arguments and
find them unavailing.

All Citations

212 A.D.3d 531, 183 N.Y.S.3d 352, 2023 N.Y. Slip Op. 00271

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.

134



Meadow Apartments Corp. v. S and H LLC, 211 A.D.3d 537 (2022)
178 N.Y.S.3d 436, 2022 N.Y. Slip Op. 07158

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

211 A.D.3d 537
Supreme Court, Appellate Division,

First Department, New York.

MEADOW APARTMENTS CORP.,

Plaintiff–Appellant–Respondent,

v.

S AND H LLC, Defendant–Respondent–Appellant.

16893
|

Index No. 653913/20
|

Case No. 2021–03720
|

Entered December 15, 2022

Attorneys and Law Firms

Boddoohi & Friedlander LLP, New York (Milad Boddoohi of
counsel), for appellant-respondent.

Gartner + Bloom, P.C., New York (Michael Hemway of
counsel), for respondent-appellant.

Webber, J.P., Friedman, González, Mendez, JJ.

Opinion
Order, Supreme Court, New York County (Andrew Borrok,
J.), entered on or about September 15, 2021, which granted
defendant's motion to dismiss plaintiff's first, second, and
third causes of action, and denied defendant's request for
attorneys' fees pursuant to 15 USC § 3611(d), unanimously

modified, on the law, to deny the motion to dismiss, and
otherwise affirmed, without costs.

Defendant moved to dismiss plaintiff's first, second, and

third causes of action pursuant to CPLR 3211(a)(1) and
(5), contending that documentary evidence established that
those claims were time-barred. The court should have denied
the motion. In light of the parties' factual dispute over the
assertion of defendant's principal that he sent a letter dated
December 8, 1992 to plaintiff's shareholders on that date, and
issues as to whether the letter, even if so served, provided
notice of a loss of special developer control pursuant to
the federal Condominium and Cooperative Abuse Relief
Act as required by the offering plan, the letter did not
“utterly refute[ ] plaintiff's factual allegations, conclusively
establishing” the statute of limitations defense as a matter of

law ( Goshen v. Mutual Life Ins. Co. of N.Y., 98 N.Y.2d 314,
326, 746 N.Y.S.2d 858, 774 N.E.2d 1190 [2002]; see VXI Lux
Holdco S.A.R.L. v. SIC Holdings, LLC, 171 A.D.3d 189, 193,
98 N.Y.S.3d 1 [2019]).

In light of the foregoing, the court properly denied defendant's
request for attorneys' fees pursuant to the federal statute,
which provides that “[a] defendant may recover reasonable
attorneys' fees if the court determines that the cause of action
filed by the plaintiff is frivolous, malicious, or lacking in
substantial merit” (15 USC § 3611[d]).

All Citations

211 A.D.3d 537, 178 N.Y.S.3d 436 (Mem), 2022 N.Y. Slip
Op. 07158
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211 A.D.3d 786
Supreme Court, Appellate Division,

Second Department, New York.

BOARD OF MANAGERS OF VAN WYCK

GLEN CONDOMINIUM, et al., respondents,

v.

VAN WYCK AT MERRITT PARK

HOMEOWNERS ASSOCIATION, INC.,

et al., appellants (and a third-Party action).

2021–00411
|

(Index No. 50017/17)
|

Argued—November 1, 2022
|

December 14, 2022

Synopsis
Background: Members of condominiums' managing boards
brought action against defendants, homeowners' association
(HOA) and two of HOA's board members, seeking a
declaratory judgment with respect to the parties' rights,
under condominiums' bylaws, to maintain and repair
common elements of condominiums and seeking damages
for breach of fiduciary duty. Defendants counterclaimed for,
among other things, a declaratory judgment with respect
to the meaning of the condominiums' bylaws. After the
condominiums' bylaws were amended by stipulation of
the parties, the Supreme Court, Dutchess County, Christi
J. Acker, J., dismissed breach-of-fiduciary-duty claim as
to HOA but denied defendants' motion to dismiss or for
summary judgment as to that claim against HOA's board
members, granted summary judgment to plaintiffs dismissing
defendants' declaratory-judgment counterclaim, and awarded
damages to plaintiffs for rental revenue wrongly retained by
defendants. Defendants appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] defendants could not prevail on declaratory-judgment
counterclaim, which was addressed to language that had
been removed from condominiums' bylaws when they were
amended, and

[2] plaintiffs pleaded their breach-of-fiduciary duty claim
against HOA's board members with sufficient particularity.

Affirmed.

Procedural Posture(s): On Appeal; Complaint Seeking
Declaratory Judgment; Motion for Summary Judgment;
Motion to Dismiss for Failure to State a Claim.

West Headnotes (4)

[1] Declaratory Judgment Covenants and
restrictions

Homeowners association (HOA) and two board
members, defendants in action by members of
two condominium boards, could not prevail on
their declaratory-judgment counterclaim for a
declaration of the meaning of certain language
in condominiums' bylaws, where the language
at issue was no longer operative because the
bylaws, by stipulation of the parties, had been
amended to remove the disputed language, which
stated that the condominium boards would be
“deemed to have irrevocably appointed” the
HOA to provide certain services, and to replace
it with a provision by which each condominium's
board of managers would consult with the HOA,
among others, for the purpose of providing
uniform services and appearance within the
community of related condominiums.

[2] Action Moot, hypothetical or abstract
questions

The power of a court to declare the law only
arises out of, and is limited to, determining the
rights of persons which are actually controverted
in a particular case pending before the tribunal.

[3] Action Moot, hypothetical or abstract
questions

Courts are generally precluded from considering
questions which, although once live, have
become moot by passage of time or change in
circumstances.
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[4] Pleading Certainty, definiteness, and
particularity

Condominium board members pleaded claim
for breach of fiduciary duty with sufficient
particularity against defendants, board members
of homeowners' association (HOA), where
condominium board members' complaint alleged
the existence of a fiduciary relationship,
misconduct by the HOA's board members, and
damages directly caused by their misconduct.

N.Y. CPLR § 3016(b).

Attorneys and Law Firms

**115  Braverman Greenspun, P.C., New York, NY (Jon
Kolbrener and Kelly Ringston of counsel), for appellants.

Handel & Carlini, LLP, Poughkeepsie, NY (Anthony C.
Carlini, Jr., of counsel), for respondents.

VALERIE BRATHWAITE NELSON, J.P., ANGELA
G. IANNACCI, LINDA CHRISTOPHER, BARRY E.
WARHIT, JJ.

DECISION & ORDER

*787  In an action, inter alia, for declaratory relief, the
defendants appeal from an order of the Supreme Court,
Dutchess County (Christi J. Acker, J.), dated January 8,
2021. The order, insofar as appealed from, denied those
branches of the defendants’ motion which were pursuant

to CPLR 3211(a) or, in the alternative, for summary
judgment dismissing the first cause of action and the
second cause of action insofar as asserted against the
defendants Anthony Costa and Dick Hack, and granted those
branches of the plaintiffs’ motion which were for summary
judgment awarding the plaintiffs the sum of $40,696.32
against the defendant Van Wyck at Merritt Park Homeowners
Association, Inc., and dismissing so much of the first
counterclaim as sought a judgment declaring the meaning of
a certain provision in the plaintiffs’ respective by-laws.

ORDERED that the order is affirmed insofar as appealed
from, with costs.

This action concerns related condominium communities in
Fishkill, which include the Van Wyck Glen Condominium
(hereinafter the Glen) and Van Wyck Meadows
Condominium (hereinafter the Meadows) (hereinafter
together the condominiums). The condominiums were
developed by the same sponsor and each of their governing
documents appoint the defendant Van Wyck at Merritt Park
Homeowners Association, Inc. (hereinafter the HOA), to
provide certain services in connection with the maintenance,
repair, and replacement of the common elements of
the condominiums, and authorized the HOA to collect
assessments from the unit owners for such **116  purposes.
As relevant to this appeal, Article III, Section 11 of each
condominium's bylaws, titled “Appointment of Board of
Directors of Association as Irrevocable Managing Agent,”
provided that its board of managers “shall be deemed to have
irrevocably appointed” the HOA to provide certain services
in connection with the common elements. Shortly after the
sponsor relinquished control of the condominiums to their
respective boards of managers, issues arose with the HOA,
and the condominiums sought to take control of some of the
services that the HOA had been providing.

The plaintiffs, the board of managers of the Glen and the
board of managers of the Meadows, commenced this action
*788  against the HOA and two of its board members, the

defendants Anthony Costa and Dick Hack. The first cause
of action sought a judgment declaring the parties’ respective
rights to maintain and repair the common elements of the
condominiums. The second cause of action sought damages
for breach of fiduciary duty. In their answer, the defendants
asserted several counterclaims, the first of which sought a
judgment declaring, among other things, the meaning of
“Irrevocable Managing Agent” as used in Article III, Section
11 of the plaintiffs’ respective bylaws.

Settlement negotiations ensued, and by order dated
September 26, 2018, made upon the stipulation of the parties,
the Supreme Court, inter alia, directed both plaintiffs to
hold a meeting to amend their respective bylaws. Each
of the plaintiffs subsequently held meetings at which
the homeowners voted to approve an amendment to the
condominium's bylaws deleting the existing language in
Article III, Section 11, and replacing it with a provision
by which the board of managers would consult with the
HOA, among others, for the purpose of providing uniform
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services and appearance within the community of related
condominiums.

Thereafter, the defendants moved pursuant to CPLR
3211(a), or, in the alternative, for summary judgment
dismissing the complaint. The plaintiffs moved, among other
things, for summary judgment dismissing so much of the first
counterclaim as sought a judgment declaring the meaning of
“Irrevocable Managing Agent” as used in Article III, Section
11 of the plaintiffs’ respective by-laws, and awarding the
plaintiffs the sum of $40,696.32 for rental revenue wrongfully
retained by the defendants. In an order dated January 8, 2021,
the Supreme Court, inter alia, granted those branches of the
plaintiffs’ motion, and granted that branch of the defendants’
motion which was to dismiss the second cause of action
insofar as asserted against the HOA, but otherwise denied
their motion. The defendants appeal.

[1] The Supreme Court properly granted that branch of
the plaintiffs’ motion which was for summary judgment
dismissing so much of the first counterclaim as sought a
judgment declaring the meaning of “Irrevocable Managing
Agent” as used in Article III, Section 11 of the plaintiffs’
respective bylaws. Contrary to the defendants’ contention,
the plaintiffs established, prima facie, that the amendments
to their respective bylaws were procedurally proper. Article
X of each of the bylaws provide for their amendment upon

the approval of 66 2 /3% of homeowners and 51% of first
mortgage holders. The plaintiffs *789  submitted affidavits
and documents demonstrating that they complied with this

amendment procedure (see Viviane Etienne Med. Care,
P.C. v. County–Wide Ins. Co., 25 N.Y.3d 498, 508, 35 N.E.3d
451), and made the requisite filings with the Dutchess County
Clerk. In opposition, the HOA failed to raise a triable issue of
fact as to the propriety of these procedures. Accordingly, the
plaintiffs established, **117  prima facie, that the language in
Article III, Section 11 of their respective bylaws about which
the defendants sought a declaration no longer exists.

[2]  [3] “It is a fundamental principle of our jurisprudence
that the power of a court to declare the law only arises out of,
and is limited to, determining the rights of persons which are
actually controverted in a particular case pending before the

tribunal” ( Matter of Hearst Corp. v. Clyne, 50 N.Y.2d 707,

713, 431 N.Y.S.2d 400, 409 N.E.2d 876; see Coleman v.
Daines, 19 N.Y.3d 1087, 1090, 955 N.Y.S.2d 831, 979 N.E.2d
1158). Courts are generally precluded “from considering

questions which, although once live, have become moot by

passage of time or change in circumstances” ( Matter of
Hearst Corp. v. Clyne, 50 N.Y.2d at 714, 431 N.Y.S.2d 400,

409 N.E.2d 876; see City of New York v. Maul, 14 N.Y.3d
499, 507, 903 N.Y.S.2d 304, 929 N.E.2d 366). Here, the
plaintiffs established a change in circumstances, namely the
amendment to their respective bylaws, which rendered the
defendants’ request for declaratory relief with respect to that
provision of the bylaws academic. Accordingly, the Supreme
Court properly granted that branch of the plaintiffs’ motion
which was for summary judgment dismissing so much of
the first counterclaim as sought a judgment declaring the
meaning of “Irrevocable Managing Agent” as used in Article
III, Section 11 of the plaintiffs’ respective bylaws.

[4] Contrary to the defendants’ contention, the second cause
of action in the complaint alleges with sufficient particularity
(1) the existence of a fiduciary relationship, (2) misconduct
by Costa and Hack, and (3) damages directly caused by

that misconduct (see CPLR 3016[b]; Mann v. Sasson, 186
A.D.3d 823, 824, 127 N.Y.S.3d 791), and, therefore, states
a cause of action to recover damages for breach of fiduciary
duty insofar as asserted against Costa and Hack. Furthermore,
in response to the assertions of those defendants in their
respective affidavits that they engaged in no wrongdoing and
acted within the scope of their authority as Board members
(see generally Graham v. 420 E. 72nd Tenants Corp., 168
A.D.3d 568, 90 N.Y.S.3d 524; Tucciarone v. Hamlet on Olde
Oyster Bay Homeowners Assn., Inc., Inc., 154 A.D.3d 898,
901, 62 N.Y.S.3d 492), the plaintiffs raised triable issues
of fact (see Bowery 263 Condominium Inc. v. D.N.P. 336
Covenant Ave. LLC, 169 A.D.3d 541, 542, 95 N.Y.S.3d 35;
*790  Gochberg v. Sovereign Apts., Inc., 119 A.D.3d 431,

432, 988 N.Y.S.2d 489). Accordingly, the Supreme Court
properly denied that branch of the defendants’ motion which

was pursuant to CPLR 3211(a)(7), or, in the alternative,
for summary judgment dismissing the second cause of action
insofar as asserted against Costa and Hack.

The parties’ remaining contentions are without merit.

BRATHWAITE NELSON, J.P., IANNACCI,
CHRISTOPHER and WARHIT, JJ., concur.
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2023 WL 1795733 (N.Y.Sup.), 2023 N.Y. Slip Op. 30409(U) (Trial Order)
Supreme Court of New York.

New York County

**1  300 W 110TH 19B LLC, Plaintiff,

v.

ARGO REAL ESTATE LLC, Board of Managers of Towers on the Park, and John Does 1-10, Defendants.

No. 657036/2022.
January 31, 2023.

*1  Part 41

Decision and Order

Lucy Billings, J.S.C.

Plaintiff is a unit owner in nonparty Towers on the Park Condominium and sues defendants Argo Real Estate LLC and Board of
Managers of Towers on the Park on behalf of a class of unit owners for breach of a contract and breach of fiduciary duty, claiming
defendants are leasing the condominium's parking spaces at below-market rates. Defendants move to compel arbitration of

plaintiff's individual claims and to dismiss this action based on the condominium's bylaws. C.P.L.R. §§ 3211(a)(1), 7503(a).
The court grants defendants' motion as follows.

The bylaws include an arbitration provision:
ARTICLE XIV. ARBITRATION

Section 1. General Procedure. Any matter required or permitted to be determined by arbitration pursuant
to the terms of the Condominium Documents shall be submitted for resolution before a single arbitrator in
a proceeding held in New York City, New York in accordance with the then existing rules of the American
Arbitration Association or **2  any successor organization thereto.

Aff. of Greta Pryror Ex. A. Defendants contend that plaintiff's claims must be arbitrated because they arise from defendants'
alleged violation of the bylaws. Plaintiff maintains that its claims are not presumptively arbitrable, because the bylaws
contemplate judicial resolution of disputes as well as arbitration and do not expressly designate that the type of claims plaintiff
alleges are to be arbitrated. Id.

Both parties overlook, however, whether the court maintains authority to determine the arbitrability of plaintiff's claims.
Although arbitrability is typically a question for the court, the bylaws' arbitration provision shows a “clear and unmistakable”
intent that an arbitrator is to determine the arbitrability of this action. ALP, Inc. v. Moskowitz, 204 A.D.3d 454, 456 (1st Dep't
2022); Teshabaeva v. Family Home Care Servs. of Brooklyn & Queens, Inc., 198 A.D.3d 500, 501 (1st Dep't 2021). The
bylaws direct that “any matter required or permitted to arbitration shall be submitted for resolution . . . in accordance with
the then existing rules of the American Arbitration Association.” Pryror Aff. Ex. A ¶ XIV § 1. This broad provision expressly
incorporates all the American Arbitration Association's rules, including Commercial Arbitration Rule 7(a), that “an arbitrator
shall have the power to rule on his or her own jurisdiction, including any objections with respect to the existence, scope, or
**3  validity of the arbitration agreement or to the arbitrability of any claim or counterclaim.” (emphasis added) Consequently,

even though plaintiff insists that the bylaws' arbitration provision is not applicable to plaintiff's claims, this question is for the
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arbitrator to decide, pursuant to the parties' written agreement embodied in the bylaws. Strbngbow Consulting Group LLC v.
PricewaterhouseCoopers LLP, 195 A.D.3d 532, 532 (1st Dep't 2021); Anima Group, LLC v. Emerald Expositions, LLC, 191
A.D.3d 572, 572 (1st Dep't 2021); WN Partner, LLC v Baltimore Orioles L.P., 179 A.D.3d 14, 16 (1st Dep't 2019).

*2  Finally, while the complaint alleges classwide claims, the parties further fail to address whether this action may proceed
as a class arbitration. Yet another set of American Arbitration Association rules resolves this question. Under Rule 3 of the
Supplementary Rules for Class Arbitrations, “the arbitrator shall determine as a threshold matter, in a reasoned, partial final
award on the construction of the arbitration clause, whether the applicable arbitration clause permits the arbitration to proceed on
behalf of or against a class.” Thus an arbitrator likewise shall determine the availability of class arbitration in the first instance.

For the reasons explained above, the court grants defendants' motion to compel arbitration of plaintiff's claims in **4  this

action and dismisses plaintiff's complaint without prejudice. C.P.L.R. §§ 3211(a)(1), 7503(a).

DATED: January 31, 2023

<<signature>>

LUCY BILLINGS, J.S.C.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2022 WL 18098136 (N.Y.Sup.), 2022 N.Y. Slip Op. 34432(U) (Trial Order)
Supreme Court of New York.

New York County

**1  THE BOARD OF MANAGERS OF 325 FIFTH AVENUE CONDOMINIUM on its own

behalf and on behalf of individual unit owners, and 325 Fifth Avenue Condominium, Plaintiffs,

v.

CONTINENTAL RESIDENTIAL HOLDINGS, LLC, Douglaston Development, LLC, 325 Fifth Avenue, LLC, 325

Fifth Avenue Commercial, LLC, 325 Fifth Avenue Investors, LLC, Continental Properties, Clinton Management,

LLC, JELB 5th Avenue, LLC, Mark Fisch, Steven Fisch, Steven R. Charno, Jeffrey E. Levine, J.B. Levine Builder

Inc. d/b/a Levine Builders, The Stephen B. Jacobs Group, P.C., Stephen B. Jacobs, Faia, Howard I. Shapiro &

Associates Consulting Engineers, P.C., Jay P. Shapiro, P.E., Lawrence Kent Shapiro, P.E., Cantor Seinuk Group,

P.C., Wsp Cantor Seinuk, I.M. Robbins, P.C., Marc Robbins, Cantor & Pecorella, Inc., S&S Manufacturing,

Skyline Steel Corp., K&M Architectural Window Products, Inc., Efco Corporation, Cross Country Construction,

LLC, Cross Country Concrete, LLC, Silvian Marcus, Wolf Haldenstein Adler Freeman & Herz Llp, Fs Project

Management, LLC, First Service Residential New York, LLC, Canido Basonas Construction Corp., Defendants.

No. 154764/2012.
December 23, 2022.

*1  Part 31M
Motion Date 12/17/2021

Motion Seq. No. 008

Decision + Order on Motion

Present: Hon. Kelly O'Neill Levy, Justice.

The following e-filed documents, listed by NYSCEF document number (Motion 008) 360, 361, 362, 363, 364, 365, 366, 367,
368, 369, 370, 371, 372, 373, 374, 375, 376, 377, 378, 379, 380, 381, 382, 383, 384, 385, 386, 387, 388, 389, 390, 391, 392,
393, 394, 395, 396, 397, 398, 399, 400, 401, 402, 403, 404, 405, 406, 407, 408, 409, 410, 411, 412, 413, 414, 415, 416, 417, 418,
419, 420, 421, 422, 423, 424, 425, 426, 427, 428, 429, 430, 431, 432 were read on this motion for SUMMARY JUDGMENT.

Plaintiffs The Board of Managers of 325 Fifth Avenue Condominium and 325 Fifth Avenue Condominium (plaintiffs) bring
this action to recover damages for alleged construction **2  defects in the building located at 325 Fifth Avenue, New York,
New York (the building), including the building's balconies.

Defendants FS Project Management LLC n/k/a FirstService Project Management, LLC (FSPM) and FirstService Residential

New York, Inc. i/s/h/a First Service Residential New York, LLC (FSR) (together, FS defendants) move, pursuant to CPLR
3212, for summary judgment dismissing all claims against them.

BACKGROUND
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FSR was retained as the managing agent of the building, pursuant to an agreement dated August 3, 2006 (the Management
Agreement) (NY St Cts Elec Filing [NYSCEF] Doc No. 377 ¶ 1). Article FOURTH of FSR's Management Agreement provides
as follows:

“The Agent shall perform the following services with due diligence and care:
(a) Cause to be hired, paid and supervised, all persons necessary to be employed in order to properly

maintain and operate the Building . . .

(b) Cause the Building to be maintained in such condition as may be deemed advisable by the Owner,
including interior and exterior cleaning, and cause repairs and alterations of the building to be
made, including, but not limited to, electrical, plumbing, steamfitting, carpentry, masonry, elevator,
decorating, and such other incidental alterations or changes therein as may be proper, subject only to
the limitations contained in this agreement or in the Condominium Declaration or By-Laws. . .

(c) Recommend and, with the approval of the Owner, cause all such acts and things to be done in or
about the Building as shall be necessary or desirable to comply with any orders or violations affecting
the Building, as a result of any action by any federal, state, or municipal authority having jurisdiction
thereover. . . except that if failure to promptly comply with any such order or violation would or might
expose the Owner of the Agent to criminal liability, the Agent may cause such order or violation to
be complied with after consultation, if feasible, with the president, vice-president or treasurer of the
Owner (in the order given). . .

* * *

(v) Generally, do all things deemed necessary or advisable by the Board of Managers of the Owner for the proper management
of the Building. However, in the event any such things are not within the services enumerated in **3  paragraphs FOURTH (a)
through FOURTH (u) above (e.g. without limitation compliance with a new administrative or filing requirement), Agent shall
be entitled to additional compensation from Owner therefore as owner and Agent mutually agree”

*2  (NYSCEF Doc No. 378).

FSR's property manager primarily communicated with the Board president about operations, but communicated with the entire
Board regarding urgent and important matters (NYSCEF Doc No. 377 ¶ 3; NYSCEF Doc No. 374, Kirschenbaum tr at 75,
77-78).

The former Senior Property Manager at Cooper Square Realty (which became FirstService Residential), Gustavo Rusconi
(Rusconi) testified that, in July 2007, “a couple of the glass panels cracked and fell onto the public space behind the
building” (NYSCEF Doc No. 368, Rusconi tr at 50). In response, the New York City Department of Buildings (DOB) issued
violations to the building (id. at 52, 59).

On August 2, 2007, FSR's senior properly manager retained Howard L. Zimmerman Associates, P.C. (HLZA) on behalf of the
building to investigate the cause of the incident, including “inspect[ing] all the balconies (approximately 180 balconies) and
associated attachment mechanisms . . .” (NYSCEF Doc No. 393 at 2).

At the time, the Board was controlled by the Sponsor (NYSCEF Doc No. 364, Moy tr at 22).

On November 15, 2007, HLZA issued a nine-page initial report to FSR, detailing the findings of its investigation into the cause
of the balcony glass breakage (NYSCEF Doc No. 380, Zimmerman aff, ¶ 6). HLZA's principal, Howard L. Zimmerman, FAIA
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(Zimmerman), avers that the report recommended further testing, remedial action and preventative maintenance in connection
with the balcony glass panels and railings (id., ¶ 7). The report noted that certain balconies exhibited settlement cracks in the
cantilevered concrete slabs of the balconies, which **4  was expected and should be monitored over time, and categorized this
as a “low priority” issue (NYSCEF Doc No. 380 at 15).

The Board's president, Monica Tadros (Tadros), testified that the non-Sponsor affiliated members never received a copy of this
report (NYSCEF Doc No. 365, Tadros tr at 118-120). However, Tadros later admitted that she probably received the November
15, 2007 report, but did not read it because she could not open attachments on her phone (id. at 141-148).

Plaintiffs allege that the Sponsor Board members directed FSR to give HLZA “instructions” to narrow this report (NYSCEF
Doc No. 399 at 2).

On December 10, 2007, HLZA issued a revised report (NYSCEF Doc No. 380, Zimmerman aff, ¶ 8). Zimmerman avers that
this report recommended laboratory and site testing, including a mock-up of the balcony glass panel and railing system, to
determine the cause of the glass failure and/or the guardrail system as a whole, as well as a thorough examination of relevant
industry standards and codes to determine compliance (id.). The testing only pertained to the balcony glass panel and railing
systems, but did not pertain in any manner to the cantilevered concrete slabs of the balconies at the building (id.).

In December 2007, Steven Charno (Charno), one of the Sponsor's directors, wrote an email to Rusconi, Marc Kotler (Rusconi's
supervisor), Tom Epstein, and Adam Mann, stating that “[HLZA] has issued a revised report, which unfortunately, despite our
instructions to the contrary, still goes beyond the scope of addressing why the glass may have broken” (NYSCEF Doc No. 399
at 2). Charno stated that FSR and the Sponsor's representatives should see if they “can get [HLZA] to delete sections that do
not relate to possible causes as to why the glass may have broken” (id.).

*3  **5  On June 10, 2008, HLZA issued a final report (NYSCEF Doc No. 380, Zimmerman aff, ¶ 9). This report did not
determine why the balcony glass panels broke (id). However, HLZA determined that the July 2007 glass breakage incident
was “not inconsistent with a falling object breaking the upper panels,” and that “based on our inspection, reinforced concrete
structure does not appear to have contributed to the breakage” (id.). The report also detailed the necessary steps to repair the
balcony glass panel and railing systems, which had been completed at the time the report was issued (id.).

In 2008, repairs were made to slab edge cracks in the building's balconies (NYSCEF Doc No. 365, Tadros tr at 296-297).

On July 1, 2009, a glass panel shattered onto Fifth Avenue, causing the Police Department to close the sidewalk and the DOB
to issue a vacate order prohibiting access to any of the building's balconies (NYSCEF Doc No. 370, Ostafin tr at 60-64). The
Sponsor still controlled the Board at the time (NYSCEF Doc No. 365, Tadros tr at 94, 300).

The Board retained a new engineer, Frank Seta Associates (FSA), to investigate and determine a solution to the glass panel
issue (NYSCEF Doc No. 422 at 2). FSA determined that the glass panels of the balconies were breaking because “there were
no thermal breaks between the materials”, i.e., “the concrete of the balconies, the aluminum railings, and the glass” (NYSCEF
Doc No. 373, Foley tr at 22-23, 30-31). The absence of a thermal break did not have an effect on the concrete slab (id. at 31).

Plaintiffs further allege that, in July 2009, FSR learned of a structural crack in the balcony of apartment 32E that had been
“overlooked” during the Sponsor's prior patchwork repairs (NYSCEF Doc No. 418 at 2). They allege that it was later determined
that the entire **6  concrete slab on that balcony had to be “[d]emolish[ed] and reconstruct[ed]” (NYSCEF Doc No. 419 at 2).

In November 2009, FSR's subsidiary, FSPM, was retained as the owner's representative to replace the glass balconies (NYSCEF
Doc No. 374, Kirschenbaum tr at 152-153). FSPM's role was to facilitate the project, i.e., to make sure the work was done
efficiently and timely, and that it did not disrupt the building (id. at 157, 160). FSPM was “not there to determine that the specs
are followed. That's the engineer's responsibility” (id. at 160).
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FSPM's Owner's Representative Agreement provides:
“1. Statement of Purposes and Services

The purpose of this agreement is for Owner to engage Representative as its consultant to provide the
professional services as set forth in Exhibit A to this Agreement (the ‘Services') in connection with the
replacement of the glass partitions on the balconies (the ‘Project’) at the Property located at and known
as 325 Fifth Avenue, New York, NY (the ‘Property’). . .”

(NYSCEF Doc No. 379). Exhibit A required FSPM to provide various services during the pre-construction phase, including
selecting engineers, financial planning, and reviewing specifications with engineers (id. at 7). During the construction phase of
the balcony glass project, FSPM was required to chair weekly meetings and provide controlled inspections (id.).

FSPM's general counsel, who drafted the Owner's Representative Agreement, testified that he never saw an executed copy of
the agreement (NYSCEF Doc No. 374, Kirschenbaum tr at 41, 148).

In a November 18, 2009 email, Tal Eyal (Eyal), the president of Cooper Square Project Development, Inc., now known as
FSPM, wrote to the Board after “an incident that occurred on Tuesday, November 17, 2009 where a small piece of glass from
the south facing façade fell onto the neighboring building” (NYSCEF Doc No. 416 at 2). Eyal stated that that FSPM would
**7  “learn (at an accelerated pace) the history of the balcony railing glass and help the Board come to a decision in order to

rectify this situation” (id.). Eyal indicated that FSPM “understood the severity of the situation” and would report to the Board
on a regular basis (id.).

*4  Canido Basonas Construction Corp. (Basonas) performed rigging work, removed the existing glass panels, and installed a
new railing system, and Walsh Associates installed the new glass panels pursuant to the plans and specifications prepared by
FSA (NYSCEF Doc No. 373, Foley tr at 215-216, 219-220).

According to an email dated May 14, 2010, DOB's representative requested “structural drawings of the composition of the
balconies,” “[t]o completely discount that there are no structural design defects with the existing defects” (NYSCEF Doc No.
423 at 2). Plaintiffs allege that, in response, FSPM delivered a letter to DOB from the engineer, indicating that it had “performed
daily controlled inspections for concrete placement and rebar installation,” and that “all concrete placement of the exposed
balconies was completed in accordance with the structural drawings and specifications” (NYSCEF Doc No. 424 at 2).

When Basonas was drilling holes in the concrete balcony slabs, it “hit a rebar” on a single line of balconies (NYSCEF Doc No.
373, Foley tr at 232, 250-251). FSPM instructed Basonas “to move [the drill] to the side and then adjust it and go to the side of
the rebar” and Basonas “adjusted their positioning and they were able to complete” the railing installation (id. at 233, 236).

The building paid for the balcony glass panel and railing replacement project with contributions from the Sponsor in exchange
for a release, the building's insurance carrier in exchange for a release, and a special assessment imposed on the unit owners
(NYSCEF Doc No. 363, Bartow tr at 32, 44-45, 59, 106).

**8  In April 2012, FSPM assisted the Board in retaining a licensed engineer to conduct a Local Law 11 inspection prior its
due date in February 2013 (NYSCEF Doc No. 369, Seddio tr at 43-44).

The Board retained Lawless & Mangione Architects and Engineers LLP (L&M) as the engineer to perform the Local Law
11 inspection (id. at 63-64, 81-82). During the Local Law 11 inspection, L&M discovered “the concrete issue . . . in the
balconies” (NYSCEF Doc No. 373, Foley tr at 129-131).
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Thereafter, the Board retained Whitlock Dalyrmle Poston & Associates, P.C. (WDP) and Thornton Tomasetti to provide second
and third opinions (NYSCEF Doc No. 369, Seddio tr at 79-80; NYSCEF Doc No. 363, Bartow tr at 15). WDP's and Thornton
Tomassetti's reports identified various original construction defects in the concrete slabs of the building, including excessive
congestion of the reinforcing steel rebar at the edges of the slab, lack of ties anchoring the rebar, improper placement of rebar
hooks, inadequate spacing of the rebar, use of an improper size of reinforcing steel rebar, and insufficient air content in the
poured concrete (NYSCEF Doc No. 363, Bartow tr at 41-42; NYSCEF Doc No. 365, Tadros tr at 109).

Plaintiffs have been unable to obtain a final certificate of occupancy for the building as a result of the ongoing balcony concrete
slab reconstruction work (NYSCEF Doc No. 365, Tadros tr at 340-343).

As relevant here, the complaint asserts the following two claims: (1) breach of contract against FSR (count nine); and (2) breach
of contract against FSPM (count twelve) (NYSCEF Doc No. 62, complaint ¶¶ 166-171, 184-187). The complaint requests

reasonable costs, expenses, and attorney's fees (id, wherefore clause). 1

*5  **9  In their responses to interrogatories, plaintiffs claim damages for costs to inspect and remediate the concrete balcony
slabs, including costs to investigate the cause of cracking and spalling, engineer costs, fees paid to Basonas, construction costs,
and fees paid to DOB to rescind a stop work order (NYSCEF Doc No. 362 at 12). Additionally, plaintiffs seek damages for costs
to inspect and remediate non-balcony defects, including costs concerning the building's mechanical, electrical, plumbing and
firestopping systems, defective conditions in the garage, costs relating to fire-stopping and fire-safing, drain piping, a missing
valve in the mechanical room, and improper installation of power transformers in the basement electrical room (id. at 13).

Plaintiffs' expert, George B. Fink, Jr. P.E. CCM (Fink), an engineer licensed in Virginia, opines, based upon his review of the
record, that FSR breached its contractual duties and did not meet the standard of care in its industry by: (1) failing to disclose
the defective conditions in the balconies' glass panels; (2) failing to disclose the cracking and spalling in the balconies; (3)
improperly putting the Sponsor's interests ahead of the Board's interests; (4) failing to recommend an objective project manager;
and (5) failing to fully investigate issues with the quality of the Sponsor's construction (NYSCEF Doc No. 375, Fink report
at 17-20). Fink also opines that FSPM breached its contractual duties and did not meet the standard of care in its industry
by: (1) ignoring red flags that the balconies suffered from systemic, structural issues; (2) failing to conduct a comprehensive
investigation of all possible causes for the balcony glass failures; and (3) failing to keep the Board adequately informed about
the balcony repair project (id. at 20-22). Fink states that, as a result of these failures, 325 Fifth Avenue Condominium “did
**10  not discover the extent of systemic construction defects in the balcony slabs and rebar until years after it reasonably

should have” (id. at 22).

Defendants' expert, Daniel Hogan, RA, AIA, BSFX (Hogan), states that all of the standards referenced in HLZA's November
15, 2007 report apply to balcony guard rail glass assemblies, and not concrete balcony slabs (NYSCEF Doc No. 376, Hogan
report at 24-31).

The FS defendants move for summary judgment, arguing that they did not breach their contracts. The FS defendants contend
that FSR acted as a typical managing agent and fully complied with its contractual obligations. They argue that plaintiffs seek
to impose a contractual duty upon FSR that does not exist under the Management Agreement, and that was not agreed upon
through a course of dealing between the parties. With respect to FSPM, the FS defendants contend that FSPM was appointed
the owners' representative in connection with the balcony glass panel and replacement project in 2009. According to the FS
defendants, FSPM also assisted the Board in retaining necessary architects and engineers to perform a Local Law 11 inspection
in 2012. The FS defendants assert that plaintiffs seek to impose a contractual obligation upon FSPM which is contradicted by
the Owners' Representative Agreement and the course of dealing of the parties.

In addition, the FS defendants maintain that plaintiffs' expert report is speculative and conclusory. Furthermore, the FS
defendants argue that they did not know or have reason to know of any original systemic defects in the concrete balcony slabs.
The FS defendants also contend that any alleged breach of contract was not the proximate cause of plaintiffs' damages, as all
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of their damages stem from original construction defects. According to the FS defendants, they did not have any involvement
in the original construction of the building.

*6  **11  In opposition, plaintiffs contend that there is an issue of fact as to whether the FS defendants breached their
contractual duties to plaintiffs. As argued by plaintiffs, plaintiffs' expert engineer opines that the FS defendants failed to meet
their industry standard of care either because: (1) they knew of the building's structural issues with the building's concrete
balcony slabs and hid those issues from plaintiffs; or (2) they should have known about these issues, since they failed to properly
investigate these problems (NYSCEF Doc No. 375, Fink report at 17-23). Further, plaintiffs assert that the FS defendants
proximately caused plaintiffs' damages. Plaintiffs assert that the FS defendants' failure to disclose the HLZA report resulted in
plaintiffs spending “hundreds of thousands of dollars on investigatory costs alone, paying five separate companies to investigate
issues that HLZA had already raised in its November 2007 report” (NYSCEF Doc No. 386 at 28). Plaintiffs argue that the FS
defendants' failure to investigate the structural issues delayed remediation of the defects.

Additionally, plaintiffs maintain that there is an issue of fact as to whether FSPM's duties were modified by Eyal's November
18, 2009 email. Plaintiffs argue that FSPM failed to keep plaintiffs adequately informed about the status of the balcony repair
project, as agreed to in that email.

In reply, the FS defendants point out that (1) plaintiffs did not file a counterstatement of material facts, and, therefore, admitted
to all of the facts in their statement of material facts; (2) plaintiffs' opposition does not include a certification of the word count
of their papers; and (3) plaintiffs' opposition only discusses the balcony-related defects and they have abandoned claims as to
interior original construction defects, accounting issues, and attorney's fees. The FS defendants further contend that plaintiffs
have failed to identify contractual duties that were allegedly breached. In addition, the FS defendants argue that any alleged
breach of contract was **12  not a proximate cause of plaintiffs' damages, since all of plaintiffs' damages stem from original
construction defects, which were the responsibility of the Sponsor.

DISCUSSION

“It is well settled that ‘the proponent of a summary judgment motion must make a prima facie showing of entitlement to judgment

as a matter of law, tendering sufficient evidence to demonstrate the absence of any material issues of fact’ ” ( Pullman v

Silverman, 28 NY3d 1060, 1062 [2016], quoting Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986]). Once such a prima
facie showing has been made, the burden shifts to the non-moving party “to establish the existence of material issues of fact

which require a trial of the action” ( Vega v Restani Constr. Corp., 18 NY3d 499, 503 [2012]). “On a motion for summary

judgment, facts must be viewed ‘in the light most favorable to the non-moving party’ ” (id., quoting Ortiz v Varsity Holdings,
LLC, 18 NY3d 335, 339 [2011]). “[M]ere conclusions, expressions of hope or unsubstantiated allegations or assertions are

insufficient” to raise an issue of fact ( Zuckerman v City of New York, 49 NY2d 557, 562 [1980]).

As a preliminary matter, the court excuses plaintiffs' failure to submit a response to defendants' statement of material facts
(see 22 NYCRR 202.8-g [b] [“the papers opposing a motion for summary judgment shall include a correspondingly numbered
paragraph responding to each numbered paragraph in the statement of the moving party and, if necessary, additional paragraphs
containing a separate short and concise statement of the material facts as to which it is contended that there exists a genuine issue
to be tried”]; [c] [“Each numbered paragraph in the statement of material facts required to be served by the moving party may
be deemed to be admitted for purposes of the motion unless specifically controverted by a correspondingly numbered paragraph
in the statement required to be served by the opposing party”]). While it **13  would have been a better practice for plaintiffs
to submit a response to defendants' statement of material facts, the court is not required to blindly adhere to the rule and deem
facts admitted (see Smith v MDA Consulting Engrs. PLLC, -- AD3d --, 2022 NY Slip Op 06389, *1 [4th Dept 2022]; Leberman

v Instantwhip Foods, Inc., 207 AD3d 850, 851 [3d Dept 2022]; see also Abreu v Barkin & Assoc. Realty, Inc., 69 AD3d 420,
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421 [1st Dept 2010]; Muscato v Spare Time Entertainment, 74 Misc 3d 1215[A], 2022 NY Slip Op 50127[U], *1-2 [Sup Ct,
Schenectady County 2022]). Moreover, even though plaintiffs did not submit a certification of the word count of their opposition

papers (see 22 NYCRR 202.8-b), the court finds that this is a technical defect that may be overlooked (see CPLR 2001; Sklar
v Itria Ventures, LLC, 2022 NY Slip Op 31800[U], *4 [Sup Ct, NY County 2022]). The court, therefore, turns to the merits.

*7  To prevail on a breach of contract claim, the plaintiff must establish: (1) the existence of a contract; (2) the plaintiff's
performance; (3) the defendant's breach of that contract; and (4) resulting damages (Harris v Seward Park Hous. Corp., 79
AD3d 425, 426 [1st Dept 2010]; Morris v 702 E. Fifth St. HDFC, 46 AD3d 478, 479 [1st Dept 2007]; Furia v Furia, 116
AD2d 694, 694 [2d Dept 1986]).

The plaintiff may establish a breach of contract by demonstrating a breach of an express term of the contract (see e.g. Morris,
46 AD3d at 479).

The plaintiff may also establish a breach of contract by showing a breach of the contract's implied covenant of good faith and
fair dealing (see Parlux Fragrances, LLC v S. Carter Enters., LLC, 204 AD3d 72, 91-92 [1st Dept 2022] [“Generally, a breach
of the covenant of good faith and fair dealing is a breach of the contract itself”]; accord Gil1er v Oracle USA, Inc., 512 Fed
Appx 71, 73 [2d Cir 2013], cert denied 571 US 1006 [2013]).

**14  “[I]mplicit in every contract is a covenant of good faith and fair dealing . . ., which encompasses any promises that a

reasonable promisee would understand to be included” ( New York Univ. v Continental Ins. Co., 87 NY2d 308, 318 [1995]).
The covenant “embraces a pledge that ‘neither party shall do anything which will have the effect of destroying or injuring the

right of the other party to receive the fruits of the contract’ ” ( Dalton v Educational Testing Serv., 87 NY2d 384, 389 [1995],

lv dismissed 85 NY2d 964 [1995], quoting Kirke La Shelle Co. v Armstrong Co., 263 NY 79, 87 [1933]; see also 511 West
232nd Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 153 [2002]; see generally 23 Williston on Contracts § 63:22 [4th ed
2021] [“a party who evades the spirit of the contract, willfully renders imperfect performance, or interferes with performance
by the other party, may be liable for breach of the implied covenant of good faith and fair dealing”]; Restatement [Second] of
Contracts § 205, Comment d [“A complete catalogue of types of bad faith is impossible, but the following types are among
those which have been recognized in judicial decisions: evasion of the spirit of the bargain, lack of diligence and slacking off,
willful rendering of imperfect performance, abuse of a power to specify terms, and interference with or failure to cooperate in
the other party's performance”]). “The duty of good faith and fair dealing, however, is not without limits, and no obligation can

be implied that would be inconsistent with other terms of the contractual relationship” ( Dalton, 87 NY2d at 389 [internal
quotation marks and citation omitted]).

Plaintiffs argue that the FSR “knew or should have known of structural issues with the Building's concrete balcony slabs,
and should have, at a minimum, recommended further investigation of these conditions,” but instead, “hid this knowledge
from Plaintiffs to protect the Sponsor” (NYSCEF Doc No. 386 at 20). However, plaintiffs have not identified breaches of any
express provision of the Management Agreement. Moreover, the court finds that any **15  determination that FSR breached the
covenant of good faith and fair dealing would be inconsistent with other provisions of that agreement and would create additional

obligations not contained therein. 2  Pursuant to the Management Agreement, FSR was required to “Cause the Building to be
maintained in such condition as may be deemed advisable by the Owner, including interior and exterior cleaning, and cause
repairs and alterations of the building to be made, including, but not limited to, electrical, plumbing, steamfitting, carpentry,
masonry, elevator, decoration, and such other incidental alterations or changes therein as may be proper . . .” (NYSCEF Doc
No. 378 at 3 [emphasis added]). In addition, FSR was required to “Recommend and, with the approval of the Owner, cause all
such acts and things to be done in or about the Building as shall be necessary or desirable to comply with any orders or violations
affecting the Building . . . .” (id.). The Management Agreement further provides that FSR shall “do all things reasonably deemed
necessary or desirable by the Board of Managers of the Owner for the proper management of the Building. However, in the
event any such other things are not within the services enumerated in paragraphs FOURTH (a) through FOURTH (u) . . ., [FSR]
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shall be entitled to such additional compensation from Owner therefore as owner and Agent mutually agree” (id at 7 [emphasis
supplied]). Thus, with limited exceptions not applicable to investigating or recommending repairs to original structural defects,
FSR only acted at the **16  direction of 325 Fifth Avenue Condominium (id.; see also NYSCEF Doc No. 374, Kirschenbaum

tr at 128). 3

*8  Moreover, contrary to plaintiffs' contention, the record reflects that the parties intended to be bound by the Owner's
Representative Agreement. “[A]n unsigned contract may be enforceable, provided there is objective evidence establishing that

the parties intended to be bound” ( Flores v Lower E. Side Serv. Ctr., 4 NY3d 363, 369 [2005]). “In determining whether the
parties entered into a contractual agreement and what were its terms, it is necessary to look . . . to the objective manifestations
of the intent of the parties as gathered by their expressed words and deeds” (Brown Bros. Elec. Contrs. v Beam Constr. Corp.,
41 NY2d 397, 399 [1977]). The Owner's Representative Agreement does not indicate on its face that the parties did not intend
to be bound absent formal execution. Additionally, FSR's general counsel testified that, even though he never saw an executed
copy of the Owner's Representative Agreement, FSPM began performing services on the glass replacement project in or around
November 2009 (NYSCEF Doc No. 374, Kirschenbaum tr at 148). The building paid FSPM as its project manager for the
replacement of the glass partitions on the balconies (NYSCEF Doc No. 372, Eyal tr at 219-223). Although plaintiffs argue
that the Owner's Representative Agreement was modified by an email dated November 18, 2009, that email was addressed
to the individual Board members (NYSCEF Doc No. 416 at 2), and was sent before the Owner's Representative Agreement
was sent to plaintiffs on November 25, 2009 (NYSCEF Doc No. 374, Kirschenbaum tr at 147-148). In any **17  event,
plaintiffs have not offered any evidence that 325 Fifth Avenue Condominium assented to any modification. Further, the
Owner's Representative Agreement states that “[t]his Agreement may not be modified except in a writing signed by Owner and
Representative” (NYSCEF Doc No. 379 at 6). Plaintiffs have not offered any such writing.

Furthermore, plaintiffs have not articulated any breach of an express provision of the Owner's Representative Agreement.
FSPM's alleged failure to perform a comprehensive investigation to rule out structural problems with the balconies is outside the
scope of its work, which was limited to serving as 325 Fifth Avenue Condominium's representative on the glass replacement
project. FSPM's role as a project manager was limited to ensuring that the work was done efficiently and timely, and that the
contractors did not disrupt the building's operations (NYSCEF Doc No. 374, Kirschenbaum tr at 160). Plaintiffs' argument
that FSPM breached the covenant of good faith and fair dealing by failing to conduct an appropriate investigation into the
building's original structural defects is contradicted by the terms of the Owner's Representative Agreement and creates additional
obligations not contained therein. For example, the Owner's Representative Agreement states that: (1) “[FSPM] shall not have
control over or charge of and shall not be responsible for construction means, methods, techniques, sequences or procedures, or
for safety precautions or programs in connection with the work of Owner's contractors, their subcontractors or other third party
contractors”; (2) “[FSPM] shall not be responsible for the failure of Owner's contractors, their subcontractors or other third
party contractors to carry out work in accordance with their contractual obligations”; (3) “[FSPM] shall not have control over
or charge of the acts or omissions of Owner's contractors, their subcontractors, or third party contractors or any other persons
performing portions of the work for the Project”; (4) “[FSPM] shall have no design responsibilities for the Project”; (5) “[FSPM]
shall be entitled to rely upon **18  the adequacy, accuracy and completeness of the services, certifications and approvals
performed by Owner's design professionals”; and (6) “[FSPM] will not make exhaustive or continuous on-site inspections to
check the quality or quantity of the work” (NYSCEF Doc No. 379 at 3 [emphasis supplied]). Essentially, plaintiffs seek to hold
FSPM, as the owner's representative, liable for construction defects in the balconies, which is not permitted pursuant to the
Owner's Representative Agreement.

Even assuming that the FS defendants breached their contracts, they have established that any breach of their contracts was
not a proximate cause of plaintiffs' damages (see Frydman & Co. v Credit Suisse First Boston Corp., 1 AD3d 274, 275 [1st
Dept 2003] [summary judgment appropriate where “plaintiffs failed to raise any triable issues of fact with regard to defendants'
demonstration that the alleged contractual and tortious breaches were not the proximate cause of plaintiffs' failure to acquire the
target corporation”]; accord Demetriades v Royal Abstract Deferred, LLC, 159 AD3d 501, 503 [1st Dept 2018], lv dismissed
32 NY3d 1191 [2019]). To recover general damages in an action alleging breach of contract, the damages must flow naturally
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and directly from the breach of contract (see Kenford Co. v County of Erie, 73 NY2d 312, 319 [1989]; Rose Lee Mfg. v
Chemical Bank, 186 AD2d 548, 551 [2d Dept 1992]). “Whether one violates a contractual obligation or a duty imposed by
law, the theory is that compensation shall be made for the injury directly and proximately caused by the breach of contract or
duty” (Rose Lee Mfg., 186 AD2d at 551 [citation omitted]). Plaintiffs claim damages for inspection and remediation work on

the concrete balcony slabs (NYSCEF Doc No. 362 at **19  12). 4  Stated differently, plaintiffs' damages stem from original
construction defects, which were the responsibility of the Sponsor.

*9  Plaintiffs have failed to raise an issue of fact as to whether the FS defendants' breaches proximately caused their damages. 5

Plaintiffs argue that the FS defendants' failure to disclose HLZA's November 15, 2007 report forced them to spend “hundreds of
thousands of dollars on investigatory costs alone, paying five separate companies to investigate issues that HLZA had already
raised in its November 2007 report” (NYSCEF Doc No. 386 at 28). However, Zimmerman states that his reports recommended
that certain testing be conducted, but it only pertained to the balcony glass panel and railing systems and had nothing to do
with the cantilevered concrete slabs (NYSCEF Doc No. 380, Zimmerman aff, ¶¶ 7, 8, 9, 10). Moreover, plaintiffs' argument
that, had the FS defendants properly investigated the balconies for potential structural issues, they would have known that their
expected remediation costs would be much higher and would have pursued the full cost of the required repairs from the Sponsor
is speculative. So, too, is plaintiffs' contention that they would have avoided significant construction costs from prior inadequate
repairs and duplicative engineering fees.

In light of the above, the FS defendants are entitled to summary judgment dismissing plaintiffs' breach of contract claims.

**20  The FS Defendants also request dismissal of plaintiffs' request for attorney's fees. Generally, attorney's fees, as incidents

of litigation, are not recoverable unless provided for by the parties' agreement, statute or court rule (Matter of A.G. Ship
Maintenance Corp. v Lezak, 69 NY2d 1, 5 [1986]). As argued by the FS defendants, the Management Agreement and Owner's
Representative Agreement do not allow for recovery of plaintiffs' attorney's fees (NYSCEF Doc Nos. 378, 379). Plaintiffs have
not opposed dismissal of their request for attorney's fees. Accordingly, plaintiffs' request for attorney's fees is dismissed.

CONCLUSION

Accordingly, it is

ORDERED that the motion (sequence number 008) of defendants FS Project Management LLC n/k/a FirstService Project
Management, LLC and FirstService Residential New York, Inc. i/s/h/a First Service Residential New York, LLC for summary
judgment is granted, and the complaint is dismissed with costs and disbursements to said defendants as taxed by the Clerk upon
the submission of an appropriate bill of costs, and the Clerk is directed to enter judgment accordingly.

This constitutes the Decision and Order of the court.

12/23/2022

DATE

<<signature>>

KELLY O'NEILL LEVY, J.S.C.
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Footnotes

1 Previously, the FS defendants moved to dismiss certain causes of action against them. However, they did not move to

dismiss the breach of contract claims against them (see Board of Mgrs. of 325 Fifth Ave. Condominium v Continental
Residential Holdings LLC, 2016 NY Slip Op 31230[U], **3 [Sup Ct, NY County 2016], affd as mod 149 AD3d 472
[1st Dept 2017]). There is no dispute that the sole remaining causes of action against the FS defendants are for breach
of contract.

2 Contrary to plaintiffs' contention, the construction of unambiguous contract terms is a judicial function (W.W.W. Assoc.
v Giancontieri, 77 NY2d 157, 162 [1990]). The court finds that the terms of the Management Agreement and Owner's
Representative Agreement are clear and unambiguous and that expert testimony is inadmissible to interpret their
language. “[U]nless the words or phrases as used in a writing which is the subject of controversy are terms of art, science,
or trade, or there is something to show that they were not used in their ordinary and plain meaning, opinion testimony
to interpret the language is not admissible” (31A Am Jur2d Expert and Opinion Evidence § 294 [2022]). Neither side
argues that the language is ambiguous.

3 The court finds Commissioners of State Ins. Fund v Photocircuits Corp. (20 AD3d 173 [1st Dept 2005]), relied
upon by plaintiffs, to be distinguishable. There, the First Department held that there were issues of fact as to whether
a workers' compensation insurer performed its contractual duties in a commercially reasonable manner where it paid
funds to a known impostor; failed to limit or cap liability to claimants based on preexisting injuries; and frequently

failed to appear at hearings ( id. at 178-179, 183). The First Department noted that the insured was “relying on more
than mere negligence” and was “asserting what amounts to a conscious disregard by the [insurer] of its basic contractual

obligations to perform reasonably” ( id. at 182).

4 As argued by the FS defendants, plaintiffs appear to have abandoned claims for non-balcony related defects. Indeed,
plaintiffs state that “if the FS Defendants had met their contractual obligations and advised a prompt and thorough
investigation of the balconies, Plaintiffs' remediation costs would have been substantially lower and Plaintiffs' property
values would have been higher” (NYSCEF Doc No. 386 at 6).

5 Plaintiffs cite Chen v City of New York (194 AD3d 904 [2d Dept 2021]), which unlike the instant matter was a personal
injury action. In that case, the Second Department held that there were issues of fact as to whether defendants' lack of

adequate supervision was a proximate cause of the infant plaintiff's injuries ( id. at 906).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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213 A.D.3d 587
Supreme Court, Appellate Division,

First Department, New York.

Silvina SALVO, Plaintiff–Respondent,

v.

GREATER NEW YORK MUTUAL

INSURANCE COMPANY, Defendant–Appellant.

17370-, 17371
|

Index No. 657025/20
|

Case Nos. 2021-03996, 2021-04713
|

Entered February 21, 2023

Synopsis
Background: Member of condominium association's board
of managers brought action against insurer that issued
commercial general liability (CGL) policy to board, seeking
declaration that insurer owed duty to defend and indemnify
her in underlying suit for defamation. The Supreme Court,
New York County, 2021 WL 4325662, Arlene Bluth,
J., granted member's motion for summary judgment and
denied insurer's cross-motion for summary judgment. Insurer
appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] member's lack of knowledge that coverage was available
to her under CGL policy issued board did not excuse her
four-year delay in notifying insurer of underlying suit for
defamation;

[2] member was entitled to defense and indemnification under
CGL policy, despite four-year delay in notice to insurer of
claim; and

[3] member was not judicially estopped from asserting that
insurer was not prejudiced by four-year delay in notice of
underlying claim.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (3)

[1] Insurance

Lack of knowledge by member of condominium
association's board of managers that coverage
was available to her under commercial general
liability (CGL) policy issued board did not
excuse her four-year delay in notifying insurer
of underlying suit for defamation, as condition
precedent to defense and indemnification, absent
showing that she made reasonably diligent
efforts to ascertain existence of alternative
or additional coverage, after other insurance
company that had initially assumed defense
notified member that it was disclaiming coverage
but was proceeding with her defense under
reservation of rights.

[2] Insurance

Member of condominium's board of managers
was entitled to defense and indemnification in
underlying defamation action, under commercial
general liability (CGL) policy issued to board,
despite four-year delay in notice to insurer
of claim, absent showing that insurer was
actually prejudiced by delay; although late notice
deprived insurer of ability to participate in initial
investigation and litigation, other insurance
company had provided member with defense
under reservation of rights, and insurer provided
no explanation as to how it was materially
prejudiced by other company's defense of

member. N.Y. Insurance Law § 3420(a)(5),
(c)(2)(C).

[3] Estoppel

Condominium association board member was
not judicially estopped from asserting that
insurer that issued commercial general liability
(CGL) policy to board was not prejudiced
by four-year delay in notice of underlying
suit for defamation, and thus that untimely

152

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(ID8BA3E8145E311DD89820014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(ID8BA3E8145E311DD89820014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054562704&pubNum=0000999&originatingDoc=I398d6ce0b1ff11ed9d438bfa21db1012&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0294595901&originatingDoc=I398d6ce0b1ff11ed9d438bfa21db1012&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I398d6ce0b1ff11ed9d438bfa21db1012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I398d6ce0b1ff11ed9d438bfa21db1012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000090&cite=NYINS3420&originatingDoc=I398d6ce0b1ff11ed9d438bfa21db1012&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_488b0000d05e2 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000090&cite=NYINS3420&originatingDoc=I398d6ce0b1ff11ed9d438bfa21db1012&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_488b0000d05e2 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000090&cite=NYINS3420&originatingDoc=I398d6ce0b1ff11ed9d438bfa21db1012&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_488b0000d05e2 
https://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I398d6ce0b1ff11ed9d438bfa21db1012&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Salvo v. Greater New York Mutual Insurance Company, --- N.Y.S.3d ---- (2023)
213 A.D.3d 587, 2023 N.Y. Slip Op. 00967

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

notice did not relieve insurer of duty to
defend and indemnify her, after order was
entered in other suit denying different insurance
company's motion for summary judgment for
declaratory judgment that it had no duty to
defend or indemnify member in defamation suit,
where prior order neither addressed nor adopted
member's arguments that she was prejudiced by
other insurance company's defense.

Attorneys and Law Firms

Milber Makris Plousadis & Seiden, LLP, Purchase (Jason A.
Pozner of counsel), for appellant.

Law Offices of Eric Dinnocenzo, New York (Eric Dinnocenzo
of counsel), for respondent.

Webber, J.P., Gesmer, Singh, Moulton, Scarpulla, JJ.

Opinion
**1  *587  Order, Supreme Court, New York County

(Arlene Bluth, J.), entered September 23, 2021, which granted
plaintiff's motion for summary judgment declaring that
defendant is obligated to defend and indemnify plaintiff in the
underlying defamation action, and denied defendant's cross
motion for summary judgment for a contrary declaration,
unanimously affirmed, without costs. Order, same court
and Justice, entered November 19, 2021, which, to the
extent appealed from, denied defendant's motion to renew its
cross motion for summary judgment, unanimously affirmed,
without costs.

[1]  [2] Plaintiff is entitled to a defense and indemnification
from defendant, notwithstanding plaintiff's untimely notice
of the underlying defamation claim brought against her by
another member of her condominium's Board of Managers.
Initially, contrary to the court's determination, plaintiff's lack
of knowledge that coverage was available to her under the
commercial general liability policy issued by defendant to
the Board did not excuse her four-year delay in notifying
defendant of the claim. Plaintiff cannot claim that her lack
of knowledge was justifiable absent a showing that she
made reasonably diligent efforts to ascertain the existence
of alternative or additional coverage, particularly where the

insurer that previously assumed her defense, Wesco Insurance
Company, had notified her in October 2016 that it was
disclaiming coverage but was proceeding with her defense

under a reservation of rights (see Winstead v. Uniondale
Union Free School Dist., 201 A.D.2d 721, 723, 608 N.Y.S.2d
487 [2d Dept. 1994]).

*588  Nevertheless, the untimely notice does not invalidate
coverage because there is no showing in the record that

the delay prejudiced defendant (see Insurance Law §
3420[a][5]; [c][2][C]; Slocum v. Progressive Northwestern
Ins. Co., 137 A.D.3d 1634, 1635, 28 N.Y.S.3d 181 [4th Dept.
2016]). Regardless of whether the insurance policy shifted the
burden of proof with respect to the showing of prejudice (see

Insurance Law 3420[c][2][A]), the record does not support
a finding that the delayed notice caused defendant to suffer
“actual prejudice” resulting from a “material deprivation
of [its] right to control the defense of the [underlying]
claim” (Conergics Corp. v. Dearborn Mid–W. Conveyor Co.,
144 A.D.3d 516, 527, 43 N.Y.S.3d 6 [1st Dept. 2016]).
Although the late notice deprived defendant of the ability
to participate in the initial investigation and litigation of the
claim, defendant has not explained how Wesco's defense
of the matter materially prejudiced it. Moreover, the delay
did not affect defendant's access to relevant evidence since
discovery was still open at the time defendant received notice
of the claim.

**2  [3] Defendant's motion to renew its cross motion for
summary judgment was correctly denied. The October 2021

order issued in Wesco Ins. Co. v. Salvo, 2021 WL 4706400
(Sup. Ct., N.Y. County, Oct. 8, 2021, index No. 652442/2020)
does not foreclose plaintiff from arguing lack of prejudice
to defendant under the doctrine of judicial estoppel because
the Wesco order neither addressed nor adopted plaintiff's
arguments that she was prejudiced by Wesco's defense (see
Kalikow 78/79 Co. v. State of New York, 174 A.D.2d 7, 11, 577
N.Y.S.2d 624 [1st Dept. 1992], appeal dismissed 79 N.Y.2d
1040, 584 N.Y.S.2d 448, 594 N.E.2d 942 [1992]).

All Citations

--- N.Y.S.3d ----, 213 A.D.3d 587, 2023 WL 2124738, 2023
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209 A.D.3d 587
Supreme Court, Appellate Division,

First Department, New York.

Catherine MONTGOMERY, Plaintiff–Appellant,

v.

215 CHRYSTIE LLC, et al., Defendants–Respondents.

16529
|

Index No. 158146/20
|

Case No. 2022–02049
|

Entered October 25, 2022

Synopsis
Background: Plaintiff, an owner of a unit in a condominium,
brought an action against the hotel that operated in the
condominium unit directly below plaintiff. Plaintiff moved
to preliminarily enjoin hotel from operating its entertainment
spaces at what plaintiff alleged were unreasonable noise
levels. The Supreme Court, New York County, David B.
Cohen, J., denied preliminary injunction. Plaintiff appealed.

Holdings: The Supreme Court, Appellate Division, held that:

[1] plaintiff failed to demonstrate risk of irreparable harm
in maintaining status quo while awaiting trial on her claims
against hotel, and

[2] plaintiff failed to demonstrate that the equities balanced
in her favor.

Affirmed.

Procedural Posture(s): On Appeal; Motion for Preliminary
Injunction.

West Headnotes (2)

[1] Injunction Common interest communities

Plaintiff, an owner of a unit in a condominium,
failed to demonstrate risk of irreparable harm
in maintaining status quo while awaiting trial

on her claims against hotel that operated in
the condominium unit directly below plaintiff,
and thus preliminary injunction precluding hotel
from operating its entertainment spaces at what
plaintiff alleged were unreasonable noise levels
was not warranted, where harm to plaintiff was
compensable by measurable money damages.

[2] Injunction Common interest communities

Plaintiff, an owner of a unit in a condominium,
in action against hotel that operated in the
condominium unit directly below plaintiff failed
to demonstrate that the equities balanced in
her favor on her motion for a preliminary
injunction precluding hotel from operating its
entertainment spaces at what plaintiff alleged
were unreasonable noise levels, and thus
preliminary injunction was not warranted, where
plaintiff purchased a unit in a condominium
where one of the other units was a hotel,
operating directly below her, that she was aware
from the offering plan had entertainment spaces.

Attorneys and Law Firms

**228  Lambert & Shackman, PLLC, New York (Thomas C.
Lambert of counsel), for appellant.

Meister Seelig & Fein LLP, New York (Remy J. Stocks of
counsel), for respondents.

Webber, J.P., Singh, Moulton, González,Pitt, JJ.

Opinion
***1  *587  Order, Supreme Court, New York County

(David B. Cohen, J.), entered on or about May 13, 2022,
which denied plaintiff's motion for a preliminary injunction,
unanimously affirmed, without costs.

[1]  [2] Plaintiff's motion to enjoin the condominium's hotel
from operating its entertainment spaces at what she alleges
are “unreasonable noise levels” was properly denied. The
harm to plaintiff in maintaining the status quo while awaiting
trial on her claims is compensable by measurable money
damages and therefore not irreparable (see Louis Lasky Mem.
Med. & Dental Ctr. LLC v. 63 W. 38th LLC, 84 A.D.3d 528,
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177 N.Y.S.3d 227, 2022 WL 14160182, 2022 N.Y. Slip Op. 05955

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

924 N.Y.S.2d 324 [1st Dept. 2011]; see also Montgomery v.
215 Chrystie LLC, 201 A.D.3d 503, 156 N.Y.S.3d 855 [1st
Dept. 2022], lv dismissed, 38 N.Y.3d 1125, 172 N.Y.S.3d 679,
192 N.E.3d 1158 [2022]). Nor has plaintiff shown that the
equities balance in her favor in that she purchased a unit in
a condominium where one of the other units was a hotel,
operating directly below her and where she was aware from
the offering plan that entertainment spaces would be present

in the hotel (cf. 61 W. 62 Owners Corp. v. CGM EMP
LLC, 86 A.D.3d 403, 404, 928 N.Y.S.2d 861 [1st Dept. 2011]
[finding a preliminary injunction should issue in a case where
the club at the center of the noise complaints began operations
after the plaintiffs were already owner tenants and its rooftop

bar violated plans filed with the Department of Buildings]).
Plaintiff's arguments concerning the building's machine room
*588  are not before this Court, as an injunction was not

sought on that basis in the motion below. Moreover, the issue
was decided in a prior order, subsequently affirmed by this
Court (see Montgomery, 201 A.D.3d at 503, 156 N.Y.S.3d
855).

All Citations

209 A.D.3d 587, 177 N.Y.S.3d 227, 2022 WL 14160182,
2022 N.Y. Slip Op. 05955

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Mandatory CLE Information 
 

The City Bar Center for CLE is an accredited CLE provider in the States of New York, California, 
New Jersey and Pennsylvania. For Pennsylvania credits differ slightly as they are based on a 60 
minute hour. 

 

California: Sign-in and out on the New York sign-in sheet at the registration desk. Include your 
California Bar number in the appropriate column on the sign-in sheet and we will include it on 
your New York CLE certificate. Your CLE certificate will be available at the end of the 
program.  You are also required to hand-in a completed California Activity Evaluation form, 
which will be available at the registration desk. For more information call 888.800.3400 or visit 
their website, http://mcle.calbar.ca.gov. 

 
New Jersey: Sign-in and out on the New York sign-in sheet at the registration desk and include 
your New Jersey Bar number in the appropriate column. When you sign out at the end of the 
program your New Jersey CLE certificate will be available. When you sign-out, please make 
sure to hand-in your completed evaluation form. If you do not have your New Jersey Bar 
Number, you can obtain it by calling (609) 984-2111. For more information visit their website, 
http://www.judiciary.state.nj.us/cle/index.htm. 

 
New York: Sign-in and out on the New York sign-in sheet at the registration desk. Your CLE 
certificate will be available when you sign-out at the end of the program. When you sign-out, 
please make sure to hand-in your completed evaluation form.  For more information call the New 
York Office of Court Administration at: 212.428.2105 (CLE information), 212.428.2700 
(general information) or visit their website, 
http://www.courts.state.ny.us/attorneys/cle/index.shtml. 

 
Pennsylvania: Sign-in and out on the New York sign-in sheet at the registration desk and 
include your Pennsylvania Bar number in the appropriate column. When you sign-out, please 
make sure to hand-in your completed evaluation form. As Pennsylvania is a paperless State we 
will not provide you with a CLE certificate. You can get proof of attendance by logging onto 
www.asapnexus.org at least 30 days after the date of the program.  For more information call 
717.231.3230 or visit their website, www.pacle.org. 
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New York City Bar Association
42 West 44th Street, New York, NY 10036

TEL: 212.382.6600

JOIN THE 
NEW YORK CITY 
BAR ASSOCIATION 
AND GET PROFESSIONAL 
BENEFITS THAT LAST 
A LIFETIME

ADVANCE YOUR CAREER by applying to one 
of our 160 committees to expand your professional 
network or volunteer with the City Bar Justice Center 
to assist New York’s most underserved and beyond.

STRENGTHEN YOUR KNOWLEDGE by
attending CLE programs where members receive up 
to a 35% discount and various free CLE programs 
throughout the year, gaining access to our library 
and members-only library lounge, using free, remote 
access to the comprehensive law library, Casemaker, 
and go to many other substantive events offered.

BUILD AND GROW YOUR PRACTICE 
with many discounts on products and services and the 
ability to reserve Conference Room and Workspace at 
no cost.

CREATE AN EXPANDED NETWORK with
a diverse association of lawyers through committee 
service, attending events, membership directory and 
online community.

As a CLE attendee, take advantage of this special offer 
and your one-time admission fee will be waived.

JOIN TODAY
212.382.6665

https://fs26.formsite.com/nycbarassoc/form10/fill?id78=CLECB21


Make referrals 
with confidence.

Get Referrals for Your Clients, 
Colleagues, Family and Friends
Referrals will be sent directly to you or your 
client — your choice.

1
Real Help, Fast
Our attorney referral counselors will review 
the legal issue and make referrals to vetted 
and qualified lawyers, as appropriate. Initial 
consultations are $35 or free, depending on 
the type of case, and last up to 30 minutes.

2
Trust Our Process
All LRS lawyers have been vetted and 
approved by their peers and LRS staff. 
Additionally, we ensure LRS lawyers have the 
necessary trial experience and writing skills. 
Make a responsible referral with confidence.

3

Get Started
Call 917-970-9233 or visit

www.nycbar.org/get-started/ 

The New York City Bar Legal Referral Service has been a trusted source for making 
referrals for over 70 years. Just this year we referred more than 24,000 matters to 
our lawyers.

 
 
 
 

— Aygul C., LRS Lawyer
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